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JOHN BARBEE MINOR, 


PROFESSOR OF COMMON AND STATUTE LAw, 1845-1895, UNIVERSITY OF VIRGINIA. 


By THomas J. MICHIE. 


N the early summer of the present year, 

the writer of this article, an alumnus of 
the University of Virginia, and an admiring 
pupil of John Barbee Minor, was visiting rel- 
atives in the typical Virginia college town 
of Charlottesville. The great event of the 
college world, and indeed of the town life, 


was then in progress— the finals, perhaps | 


Northern readers as the 
The chief feature of this 


better known to 
commencement. 





} 


author of * Daniel’s Negotiable Instruments.” 
Mr. Daniel’s address was worthy of the oc- 
casion, and I will perhaps have an opportu- 
nity to quote from it in the course of this 
article. The bust was dedicated by the 
alumni of the Law School to the University, 
and has been placed in the library among 
other worthies of the institution, alumni, pro- 


| fessors and students, — Poe, Cabell, Grady, 
| Jefferson, etc. 


celebration, and by far the most interesting | 


to the great number of busy men of the 
world, lawyers, politicians and men of af- 
fairs, who have during the last fifty years, 
at one session or another sat under John B. 
Minor, was the unveiling of a bust of him 
by the distinguished Virginia artist Valentine, 
author of the fine recumbent figure of Lee 
at Lexington. The ceremony of unveiling 
took place in the public hall of the Univer- 
sity, on Wednesday, June 12. The large 
hall was filled to overflowing. 
lifted by James B. Green, chairman of the 
Minor bust committee. Mr. Green is blind, 


The library is one of the chief features of 
the University, not so much as a valuable col- 
lection of books, though the collection is 
good, numbering upwards of fifty thousand 


| volumes, and embracing the libraries of Jef- 
| ferson, Madison, and Austin of Boston, but 


The veil was | 


and after a few appropriate remarks, as he | 
lifted the veil he said: ‘‘ Thou art unveiled | 


to ‘all but me; but a niche in my heart is 
filled by thee.” 

Mr. Thornton, chairman of the faculty of 
the University, then accepted the bust, on 
behalf of the visitors of the University, the 
faculty, alumni and students, and introduced 
as the orator of the day, the senior senator 
of Virginia, John W. Daniel. Mr. Daniel is 
well known to the legal profession as the 


for its unique architectural features. It is 
situated at the top of the rotunda, the prin- 
cipal building of the University, and, as the 
name implies, is circular, commanding, from 
its many windows, a beautiful view, uninter- 
rupted in every direction. Upon one side, 
in the distance, can be seen Monticello, the 
home of Jefferson; on the other the Ragged 
Mountains, the scene of Poe’s tales; and in 
front the famous lawns of the University. 
The walls of the room itself are, as has been 
said, decorated with portraits of professors, 
students and benefactors of the college. In 
this room the bust of Mr. Minor will stand, 
a testimonial to future generations of students, 
of the love, affection and admiration borne 
by his disciples for their great teacher. In 
common with all those who have been so 
fortunate as to have benefited by the teach- 
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ings of this distinguished professor, the 


writer has always been an ardent admirer of | 


the original of this representation. Upon 
this occasion he conceived the idea of writ- 
ing a short sketch of Mr. Minor’s life.  Cir- 
cumstances have prevented the fulfilment of 
this design until the present date (August). 
When undertaken he little anticipated that 
the sketch would become an obituary. Such 
however is the fact, Mr. Minor having died on 
Monday, July 29, 1895, after the completion 
of the longest and ablest career as a teacher 
of law known to Anglo-Saxon jurisprudence. 


The writer has been tempted to say, the sad 


The 
complete, his memory is dear and living to 
a larger number than often falls to the lot of 
man, — his enemies are none. He is at rest, 


fact, but why so? man’s course was 


and why should his friends, among whom he 
counted every student that attended 
school for fifty years, grieve for him? 


his 
It is 
true that they must feel a personal loss, but 
they may console themselves by remember- 
ing the perfect life, which it remains for me 
to imperfectly sketch. 

John Barbee Minor was the youngest son 
of Launcelot and Elizabeth Minor, and was 
born at his father’s home, ‘‘ Minor’s Folly,” 
in Louisa County, Virginia, on June 2, 1813. 
He obtained his early education at home 
and at a neighboring school, until delicate 
health in his seventeenth year compelled him 
to suspend his studies for a time, in order 
He 


spent most of the next year on horseback, 


to lead a more active out-of-door life. 


acting as collector for numerous country 
newspapers, riding from county to county, 
In the 
fall of 1830 he, with two older cousins, 
walked to Kenyon College, Ohio, where he 
studied for a year. 


visiting the patrons of his clients. 


Among his classmates 
was David Davis, afterwards a justice of the 
United States Supreme Court, and a United 
States senator. Another was Stanton, Lin- 
With both of these 
he maintained the friendship there formed 
for many years. At the close of the college 


coln’s secretary of war. 
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session, he made a pedestrian tour alone, 
through New York and Ohio, visiting Nia- 
gara and all points of interest on his route, 
and observing particularly the people of those 
States, who at that time, before the days of rail- 
roads, differed more materially perhaps from 
the people of his native State than they now 
do. This experience, together with his year on 
horseback in the Virginia counties, undoubt- 
edly gave him a much wider knowledge of 
man than that usually acquired by a student 
of his age, and in after years he profited by 
it as a lawyer and teacher. Upon his re- 
turn he entered the University of Virginia 
as a student, where he remained until 1833, 
graduating in several academic schools and 
taking the degree of B.L. John A. G. Davis 
was professor of law at the University at 
that time, and about a year after graduating 
Mr. Minor married his sister. 

Mr. Minor began the practice of law at 
Buchanan, Botetourt County, Virginia, but 
removed, in 1840, to Charlottesville, where 
he formed a partnership with 
brother, who 
Law at William and Mary College. Mr. 


his elder 


was afterwards Professor of 
Minor was an ardent advocate of the com- 
mon-law system of pleading and could never 
discuss the code system with patience. I re- 
member well his illustrating in class, the ef- 
fect of a careful pleader upon the bar at 
He said that when he first went to 
Buchanan, the procedure in the courts was 


large. 


very loose, but by always insisting upon 
conformity with the strict rules of common 
law, in the cases in which he was engaged, 
he alone succeeded in reforming the entire 
procedure of that court, so that upon his 
departure it was said that the pleading in 
the courts of Buchanan was the best in the 
State. It is thought by many, that it is due 
to Mr. Minor’s influence and the influence of 
his many students throughout the State that 
Virginia is not now numbered among the 
code States. 

In the year 1845 Mr. Minor was elected 
Professor of Law at the University of Vir- 





ginia, to succeed the Honorable H. St. 
George Tucker, former President of the Vir- 
ginia Court of Appeals. For the first few 
years of his professorship, he had entire 
charge of the Law School. 
vided, he becoming Professor of Common 
and Statute Law. Throughout the troublous 
years of 1861 to 1865 he again alone main- 
tained the Law School of the University, 
against many difficulties. In 1866, he was 
again relieved from double duty, by the ap- 
Since 
grown 


It was then di- 


pointment of an additional professor. 
that time the steadily 
having now a faculty of four apart from the 
chair of Medical Jurisprudence, the max- 
imum number of students being one hun- 
dred and fifty-one. In the vacation of 1870 
Mr. Minor established a summer law-school, 
which he continued until his death. He be- 
gan with a school of twenty, which steadily 
increased, attaining a maximum of one 
hundred and twenty-one. It will thus be 


school has 


seen that for the last twenty-five years of | 


Mr. Minor’s life, he allowed himself a vaca- 
tion from teaching, of only one month a 
year, and during this time, he was constantly 
at work upon his great book. He might 
well say, as he frequently did, that he lived 
by work. The degree of LL.D. was con- 
ferred upon him by the Universities of Wash- 
ington and Lee and Columbia. He always 
preferred, however, to be called simply “ Mr. 


Minor,” disliking even the designation of | 


professor, which, he very truly said, has be- 
come the property of the bootblacks, ton- 
sorial artists, patent medicine quacks, and 
dancing masters, to the exclusion of its true 
proprietors. 

In praise of Mr. Minor as a teacher, it 
would be hard to say too much, and indeed 
no student of his will admit that it is pos- 
sible. We do not allow that he has a 
superior, and since Kent, but one equal— 
Professor Dwight of Columbia, for whom 
Mr. Minor always had a sincere admiration. 
The most salient feature of Mr. Minor’s 
teaching was his analytical method. Follow- 


John Barbee Minor. 
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ing the analysis of Blackstone, founded on 
Hale, he 
dreamed of by either. The advantages of 
this system of instruction can only be com- 
prehended by those who benefited by it, 
and I will have more to say of it when | 
come to speak of Mr. Minor’s book, “The 
Institutes.” As a lecturer Mr. Minor was 
unsurpassed. 


carried it to an extent never 


His manner was entirely con- 
versational — rarely raising his voice. His 
habit was to question the members of his 
class on the subject of his lectures, requir- 
ing from them the most concise replies, — 
usually no more than “He. * 
Indeed it was not well to be too fluent, as he 
had no patience with a parrot-like repetition 
of the text-book. Upon these replies he 
built up his lectures, amplifying, explaining 
and illustrating in his inimitable manner. 
Perhaps the best proof of his merit as a 
lecturer is, that no student of his ever re- 
turned to the University without going to 
hear “old John B.” lecture, a compliment 
seldom paid to professors, I think. 

Mr. Minor’s influence with his students 
was very great. His personality.was such 
that it could not fail to impress strongly any 
who knew him. This influence must have 
been indirectly of great service to his coun- 
try, as he had numbered many public men 
among his students: Indeed, at the present 
time, at least two cabinet ministers, one 
Justice of the United States Supreme Court, 
both Senators from Virginia, together with 
many other senators, representatives and 


“Yes” ofr 


state and federal judges are counted among 
his graduates. 

For the first thirty years of his work as a 
teacher, Mr. Minor was collecting material 
for his work on Common and Statute Law. 
For several years previous to 1873, synopti- 
cal notes of his lectures were lithographed 
for the benefit of his classes. In that year 
he published the first edition of the first and 
second volumes of his work under the style 
of “Minor’s Institutes of Common and 


Statute Law.” Their fourth edition ap- 
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peared in 1891 and 1892. 
edition of the fourth volume was published, 
third edition 1893 
Owing to the exigencies of the class-room, 


its in in two parts. 


The Green Bag. 


In 1878 the first 


the third volume was delayed until after the | 


publication of the fourth, appearing first in 
an incomplete form, but it has now appeared 
in 1895, bound in two books as a ‘“‘ second 
edition, revised and corrected.”” The whole 


work covers nearly five thousand pages. Of | 


its value to the practitioner I can do no bet- | 


ter than quote Senator Daniel, himself an 
He 
says: ‘It cannot be surpassed as a vade 
It is like a statue — 
solid, compact, clear cut. Jefferson lamented 
that Matthew Bacon adopted the alphabeti- 
cal, or dictionary system, in his abridgement. 
How a scientific mind like his would have 
delighted in a scientific work like this! 
Adopting the system of analysis which was 
delineated by Hale and amplified by Black- 


active practitioner and legal author. 


mecum of the law. 


| 


stone, he built upon it those expositions of 


common law principles, and statutory altera- | 


tions, which reveal the law to the mind’s eye 
as a topographical map of a country cast in 
bas-relief. It of 
Bacon’s Essays, that of all compositions they 


has been said Francis 


contained the most matter in the fewest 


words. Minor’s Institutes contain more law 
in fewer words that any work with which | 
am acquainted. The Roman Forum had an 
empty place lacking Cato’s figure; and a 
lawyer’s library without this work has one 


also.” The analytical arrangement of the 
work I have often heard commented upon 
as very repellent to lawyers not familiar with 
Mr. Minor’s method of teaching, but this is 
its chief merit as a text-book for the student. 
In other classes at the law-school of the 
University we used at the same time such 
standard works as Greenleaf on Evidence, 
Smith’s Mercantile Law, Adams’ Equity, 
Vattel’s Law of Nations, etc., and though 
I would be the last to decry the merits of 
these great works, I must say, and every 
student of the University will agree with me, 
that as an aid to the student they are far 
inferior to Minor’s Institutes. This perhaps 
appears undue partiality, but nevertheless | 
The 
book was written for students and is the re- 


cannot modify the statement an iota. 


sult of fifty years’ experience as a professor 
of law, and upon its value as a text-book 
for students I think it must rest its chief 
claim for immortality. 

I would like to say something of Mr. 
Minor’s personal charm, of his family life 
and the respect and affection borne for him 
by all who knew him, but this article has 
already exceeded the space allowed it by 
THE GREEN BAG, and I can only refer to 
the resolutions of the numerous bar associa- 
tions, of the faculty and visitors of the Uni- 
versity, and to the cloud of testimonials 
which have appeared in the periodicals and 
newspaper since his death, bearing witness 
to the regard in which he was held. 
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LONDON POLICE COURTS. 


By 


Witittam Hottoway, B.A., 


Author of “ Leaves from a Lawyer’s Diary,” etc., etc. 


N this article I shall endeavor to describe 

the system administered by our London 
stipendiary magistrates. Many persons, espe- 
cially those of the criminal class, who have 
come to regard them as an inevitable evil, 
one of the vices of a constitution, calling 
loudly for reform, will be surprised to learn 
that they are comparatively a modern crea- 
tion. 

Until 1792 the police of the metropolis 
was administered by the Lord Mayor and 
twenty-six aldermen, sitting in rotation 
every forenoon at the Guildhall and Man- 
sion House for the City; and at Bow Street 
by three magistrates sitting in rotation 
every day for Westminster and those parts 
of Middlesex, Surrey, Herts, Essex and 
Kent lying within the metropolis. 

Old Bow Street Police Court was nearly 
opposite the present one, and close to Co- 
vent Garden, then, as now, one of the worst 
neighborhoods in London. Is it the irony 
of Fate or some economic law, that among 
the choicest flowers of our English gardens 


are found our rankest human weeds, that | 


the howl of the midnight ruffian and the 
oath of the harlot are heard side by side 
with the strains of Mozart and the voice of 
Patti? 

“ Throughout a great part of the eigh- 
teenth century,” says Sir James Stephen 
(History of the Criminal Law of England, I, 


| 
| 
| 


229-230), the business of magistrates in that 


part of London which was not included in 
the City was carried on by magistrates who 
were paid almost entirely by fees. What 
the fees precisely were, and by what law 
their execution was justified, I am not able 
to say, nor is it worth while to inquire.” 


Townsend, a well-known Bow Street run- 


ner, who had been in the police since 1782, 


in giving evidence before a committee of 
the House of Commons in 1816, said: “ At 
that time, before the Police Bill took place 
at all, it was a trading business; and there 
was Justice This and Justice That. Justice 
Welch Litchfield was a great in 
those days, and old Justice Hyde 
Justice Girdler, and Justice Blackborough, 
a trading of Clerkenwell Green, 
and an old ironmonger. The plan used 
to be to issue out warrants and take up 
all the poor devils in the street, and then 
there was the bailing of them, two shillings 
four pence, which the magistrates had; and 


in man 


and 


justice 


taking up one hundred girls, that would. 
make, at two shillings four pence, eleven 
pounds, thirteen shillings and four pence. 
They sent none to gaol, the bailing them 
was much better.” 

“Look with thine ears: see how yond 
justice rails upon yond simple thief. Hark 
change places, and, handy- 
the justice, which the 


in thine ear! 
dandy, which 
thief ?” 

The author of ‘Tom Jones,” “that exqui- 
site picture of human manners,” thus de- 
scribes his experience as a justice for West- 
minster: ‘ By composing instead of inflam- 


is 


ing the quarrels of porters and beggars 
(which, I blush to say, has not been usually 
practiced), and by refusing to take a shill- 
ing from a man who most undoubtedly 
would not have had another, I reduced an 
income of about five hundred pounds of 
the dirtiest earth to little 
more than three hundred pounds, a con- 
siderable proportion of which remained 
with my clerk; and, indeed, if the whole 
had done so, as it ought, he would be 
but ill paid for sitting almost sixteen 
hours in the twenty-four in the most un- 


money upon 
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wholesome as well as nauseous air in the uni- 
verse, and which hath in his case corrupted 
a good constitution without contaminating 
his morals.” 

Five hundred pounds, I may state, is the 
salary which, with three exceptions, the Leg- 
islature 
clerks of the metropolitan police courts. 
At Bow Street and Great Marlborough 
Street the salary is indefinite, and at West 
Ham it is eight hundred pounds. 

Fielding adds: ‘‘ A predecessor of mine 
used to boast that he made one thousand 
pounds a year in his office, but how he did this 
(if indeed he did it) is to me a secret. His 
clerk, now mine, told me I had more busi- 
ness than he had ever known there: I am 
sure I had as much as any man could do. 
The truth is, the fees are so very low, when 
any are due, that if a single justice of peace 
had business enough to employ twenty 
clerks, neither he nor they would get much 
by their labor. The public will not there- 
fore think that I betray a secret when I in- 
form them that I received from the govern- 
ment a yearly pension out of the public 
service money.” 

«* God moves in a mysterious way 
His wonders to perform.” 

Fate, which had condemned Fielding, like 
his contemporaries, Johnson and Goldsmith, 
to toil for the booksellers, ordained also 
that the hand which drew Sophia and 
Amelia should sign mittimuses for blear- 
eyed Molls and Molly Segrims. But vex 
not his ghost, oh, let him pass! 

‘«* Here lies poor Ned Purdon, from misery freed, 

Who long was a bookseller’s hack : 
He led such a damnable life in this world, 
1 don’t think he'll wish to come back.” 


as justice for 


Fielding was succeeded 
Westminster by Saunders Welch, who, Bos- 
well tells us, ‘ established a regular office 
for the police of that great district, and dis- 
charged his important duties for many years 
faithfully and ably.” 
who, 


He was the friend of 


Johnson, when Saunders Welch's 


health gave way, obtained for him through 
Chamier (Under-Secretary of State) leave 
of absence to go to Italy, and a promise that 
the pension of two hundred pounds a year 


| should not be discontinued. 


has since assigned to the chief | 


Johnson, who “ had an eager and unceas- 
ing curiosity to know human life,” told 
Boswell that ‘‘ he had attended Mr. Welch in 
his office for a whole winter to hear the ex- 
aminations of the prisoners, but that he found 
an almost tenor of misfortune, 
wretchedness and profligacy.” 

In spite of one or two magistrates like 
Fielding and Welch, the state of the metrop- 
olis 2 Geo. III. c. 53 
was passed, establishing seven public offices : 
at Queen’s Square, St. Margarets West- 
minster; Marlborough Street, Oxford Road 
(as Oxford Street was called then) ; Hatton 
Holborn; Worship Street, Fins- 


uniform 


Was so serious that 3 


Garden, 


bury Square ; Lambeth Street, White- 
chapel ; High Street, Shoreditch ; and 
Union Street, Southwark. Three magis- 


six constables were 
The fees were paid 


trates, two clerks, and 
attached to each office. 
to a receiver, as they are now, and by him 


| distributed among the different offices, none 


of them receiving more than two thousand 
pounds. The salary of the magistrates was 
four hundred pounds each, and no other 
Middlesex or Surrey justice was allowed to 
take any fee within their jurisdiction. Two 
of them are still remembered, Monias Leach 
and Patrick Colquhoun, author of a treatise 
on the Police of the Metropolis, which 
passed through seven editions in ten years, 
and of which the Select Committee of the 
House of Commons (1838) say: ‘ The 
merit of being the first to point out the ne- 
cessity and practicability of a system of 
preventive police upon an uniform and con- 
sistent plan, is due to Mr. Colquhoun.” 
Leach is described by his biographer in 
the Dictionary of National Biography (that 
most catholic work which embraces murder- 
ers in its fold) as ‘‘an able man,” butit is added, 
“ill health made him irritable.” The last 
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feature would scarcely distinguish him from 
many of his successors on the bench, but he 
is remembered as the editor of Hawkins’ 
“Pleas of the Crown,” and of numerous 
Reports. 

It was while the court was in Hatton 
Garden that the father of the present Sir 
George Lewis, whose offices are still in Ely 
Place, laid the foundation of the business 
which Sergeant Ballantine describes with 
loving care, and to which he, Sergeant Parry, 
Mr. Montague Williams, and other mem- 
bers of the race of Chaffanbrass, owe their 
rather doubtful fame. 

A singular thing about the Old Bailey, the 
final cause of the police courts, and which 
once shared with them the favors of a certain 
class of counsel more largely than now, is the 
blight which seems to fall upon its practi- 
tioners. Whether a legacy of death hangs 
round those grey walls, or that the shadows of 
a hundred years fall like a pall upon the living, 
the fact is unquestionable. Except parts of 
Erskine’s closely reasoned, but rather turgid 
speech for Hardy, and Sergeant: Shee’s de- 
fence of Palmer — an admirable piece of rea- 
soning and eloquence (the peroration is one 
of the most beautiful and pathetic passages in 
the language)—and neither Erskine nor 
Shee was an Old Bailey man, none of the 
speeches delivered there survive—can be 
quoted as literature. 

Omnes illacrimabiles 
Urgentur ignitique longa 
Nocte. 

They are buried in 

‘¢A gulf profound as that Serbonian bog 

Betwixt Damiata and Mount Casius old, 

Where armies whole have sunk . 


A universe of death which God by curse 

Created, evil for evil only good, 

Where all life dies, death lives, and Nature breeds 

Perverse, all monstrous, all prodigious things.” 

Although the new police courts did much 
to relieve the mischief which led to their 
creation, grave evils remained. This was 
partly the fault of the criminal law — even 





407 








now, as Sir Edward Fry called it, a thing of 
“threads and patches,” but then still more 
defective. For instance, it was not an 92f- 
fense to receive cash, or bank-notes, or bills, 
knowing them to be stolen, as for that pur- 
pose they were not regarded as chattels. 
According to Colquhoun, there were up- 
wards of three thousand receivers in the 
metropolis alone. The thefts, in small sums, 
from houses, shops, warehouses, etc., were 
something like seven hundred thousand 
pounds a year. An trade 
done in counterfeit coin, two persons to- 
gether being able to produce from two hun- 
dred to three hundred pounds of base silver 
coin in six days. As usual, the unfortunate 
attorney was the scapegoat. 
says Colquhoun, “ does a magistrate commit 
a hackneyed thief, or receiver of stolen 
goods, a coiner or dealer in base money, or 


immense was 


‘“No sooner,” 


a criminal charged with any other fraud or 
offense punishable by law, than recourse is 
immediately had to some disreputable at- 
torney, whose mind is made up and prepared 
to practice every trick and device which can 
defeat the mode of substantial justice.” 

Tindal might well speak of “ Christ, our 
attorney, suffering for us.” 

The plunder from ships in the Thames 
alone was so enormous — nearly half a million 
a year —that in 1798 a marine office, with 
two magistrates, was established at Wapping 
New Stairs. At first it confined itself al- 
most wholly to offenses committed on the 
river or connected with the stores in arse- 
nals, but gradually its jurisdiction extended 
until it became the present Thames Police 
Court. 

The glories of Ratcliff Highway have 
faded, but readers of De Quincey’s immortal 
history of the murders of Mar and William- 
son, can form an idea of what it was eighty 
years ago, when the largest ships discharged 
up stream, and the purlieus of the docks 
were “ full of strange oaths,” and the haunt of 
Then, and until the 
advent of the large cargo steamers and short 


sailors of every race. 
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voyages, the Thames was the busiest police 
court in London, and it was not uncommon 
to hear as many as sixty summonses in a 
single day for wages alone — often for con- 
siderable amounts. 

Thirty or forty years ago 
four solicitors, all making good incomes; 
now it provides a bare living for two gentle- 
men who, with the aid of the police, main- 
tain a close preserve, from which trespassers 
Some years ago a 


it supported 


are jealously excluded. 
friend of mine, an able man and an excellent 
lawyer, endeavored to establish himself in 
Arbour Square, but was boycotted so effec- 
tually (one of the two gentlemen remarking 
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that he would sooner do a case for nothing | 


than let it go to him) that he was obliged to 
abandon the attempt. 

Another difficulty to which Colquhoun 
refers is the absence of any provision for 
backing warrants, but this was supplied by 
2 and 3 Vic.c. 71; 11 and 12 Vic.c. 42; II 
and 12 Vic.c. 43, and 42 and 43 Vic. c. 49. 
These statutes, added to 10 Geo. IV.c. 44, 
placed our police upon its present footing. 
Part of their effect is to enable the Queen to 
establish thirteen police courts (in addition 
to Bow Street), and to appoint any number 
of magistrates up to twenty-seven; the chief 
magistrate with a salary of one thousand 
eight hundred pounds, the others one thou- 
sand five hundred pounds each. There are 
now fourteen courts, with Bow Street, but 
only twenty-six magistrates. ‘‘ Magnum 
vectigal est parsimonia” is an old liberal 
doctrine, but when Mr. Asquith,‘ who isa 
scholar, recognizes that thrift is not parsi- 
mony, we may hope to see the end of a 
system which sends magistrates racing across 
country, from court to court, like the Jew in 
Beranger’s ballad, “ qu’un tourbillon toujours 
emporte,” leaving 
fendants to curse the false economy of an 
undermanned bench. 

The powers and duties of magistrates are 
derived in the first instance from the com- 


1 This article was written in 1893 


complainants and de-.| 





mission of the peace, which directs them 
to ‘keep the peace,” and “to keep and 
cause to be kept” all statutes for the main- 
tenance of the same, and to bind over or 
commit any person guilty of threats of as- 
In addition to this an ever 
aliarum 


sault or fire. 
increasing ioad, ‘‘tam immensus 
super alias acervaturum legum cumulus,” 
both ministerial and judicial, is laid upon 
them by the babblers at St. Stephen’s, upon 
whom, in a pious moment, the late Thomas 
Carlyle prayed that our “only general” 
might “ live to turn the key.” 

In indictable cases the magistrate’s duty 
is clear, to commit, if there is a prima facie 
case, although I have known so experienced 
a magistrate as Mr. Hannay tell a defendant 
that he had no doubt his intention was to 
defraud (which he had no right to say un- 
less he meant to commit), and then dismiss 
the charge on the ground that no jury 
would convict. 

One of the weakest parts of the system is 
the way in which depositions are taken. 
Statements are often put on the file which 
could never become evidence. Of course 
in indictable cases, such a thing can do little 
harm beyond burdening the depositions 
uselessly ; but injustice is often caused by the 
omission of material facts. No means exist 
of compelling magistrates’ clerks, many 
of whom, as Sir James Hannen said of the 
present Attorney-General, ‘‘ sometimes seem 
to preside over the court,” to make a note 
of anything which they may consider unim- 
portant. The consequence is that any wit- 
ness who may have made an inconvenient 
admission, and who finds that it is omitted 
from the depositions, to which he can have 
access at any time through his solicitor, 
“ plucks up heart of grace” and repudiates 
it altogether. 

I have no wish to attack magistrates’ 
clerks. They are an industrious and under- 
paid body. One, Mr. Martin, joint author 
of “ A Magisterial and Police Guide,” is an 


accomplished lawyer. But it must not be 
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forgotten that while a barrister, to become 
a clerk, must be of fourteen years’ standing, 
although seven years are sufficient to qualify 
him for the bench, the post may be filled 
by a solicitor just admitted, and with no 
experience at all of criminal work. 

With regard to witnesses, a great deal of 
nonsense has been talked about their treat- 
ment by counsel and solicitors. To hear 
the dithyrambs of the press one would 
think we had returned to the days of Peach- 
am, ‘‘examined before torture, in torture, 
between torture and after torture.” My 
own experience is that witnesses are quite 
able to take care of themselves. 

There is one class, the police, of which 
I ought to say a word in conclusion. 


409 
been born with a “double dose of orig- 
inal sin.” My experience is that they are 
much as other men are. No doubt they are 
inclined to make rather ample drafts on the 
magisterial faith, which are, perhaps, hon- 
ored a little too readily. 
trates feel that 
anything, they may end, like Gibbon, by 


Possibly magis- 
if they begin to doubt 
believing nothing. Of course it is obvious 
that, by making a man one of a class, with 
his chance of promotion depending upon his 
reputation as a smart officer, as well as upon 
the good will of his comrades, you give him 
a direct interest in securing a conviction 
and in supporting others in doing so. 

If I were asked for my advice, it would 
be that of Talleyrand, ‘“ Surtout pas trop 


They have been attacked as if they had ' de zéle.” 


EBENEZER ROCKWOOD HOAR. 


By Darwin E. Ware. 


N conscience, as on rock: New England's hills, 
His life was built. With reason’s inward sight 
He saw, as though from a cold mountain height, 

When the white day pure winter’s radiance fills. 

Hot with the wrath of justice, against ills 

Wrought out of wrong he waged a fearless fight, 
And stood unflinching for imperiled right, 

Freedom and country, — one who greatly wills. 

Sparkling his wit as beads of foaming wine, 

But keen to pierce as pointed rapier blade ; 

Tender in heart, wise, cheerful to the end, 

To Concord’s soil as native as its vine, 

There with most precious dust New England laid 

The statesman, jurist, judge and steadfast friend. 


Atlantic Monthly. 
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IMPRISONMENT FOR DEBT. 


3y BENJAMIN F. WasHER. 


‘* Behind him stalks 

Another monster, not unlike himself, 
Sullen of aspect, by the vulgar called 
A catchpole, whose polluted hands the gods 
With haste incredible and magic chains 
Erst have endured. If he his ample palm 
Should haply on ill-fated shoulder lay 
Of debtor, strait his body, to the touch 
Obsequious (as whilom knights were wont), 
To some enchanted castle is conveyed, 
Where gates impregnable and coercive chains 
In durance strict detain him till, in form 
Of money, Pallas sets the captive free.” 

— Phillips Splendid Shilling. 


W* living in this country at the day 
when personal liberty has reached its 
highest culmination, and where every act — 
executive, judicial and legislative — is care- 
fully and scrupulously weighed in the balance 
of individual freedom, can hardly appreciate 
or fully understand the real meaning and com- 
plete significance of incarceration for debt. 

To layman and barrister imprisonment of 
this character is looked upon as one of the 
humors of modern legal proceedings. We 
have heard of wandering minstrels or 
stranded base-ballists languishing in “ castle 
keep ” on account of an unpaid obligation ; 
we have witnessed a transient guest within 
our city taken into custody for a previously 
contracted hotel account or cigar bill, and 
have from experience in a_ representative 
character come to know the end—the in- 
solvent debtor’s oath and liberation. 

But that this process was ever urged 
against citizens in all walks and stations of 
life; that every one who contracted a debt, 
or assumed a liability became amenable to 
a criminal prosecution in the event of default, 
and that nothing but a statement of an ac- 
count unliquidated was necessary to a con- 
finement in prison, and, perchance, death, 
seems to us as unlikely as it is repulsive. 
The principle at once impresses us as lack- 


ing in justice, as being deficient in equity, 
devoid of all morality and adverse to all 
policy. 

Nothing that one can imagine could so 
completely wreck commercial credit or un- 
dermine financial transactions as to hold 
not only the property of an individual sub- 
ject to his liabilities, but to give to a rapa- 
cious creditor the person of the debtor. It 
calls into the realm of the business world 
not only the commercial representative, it 
makes parties to contracts not only those 
who have entered into them, but it brings 
into those transactions the weeping wife, 
the hungry children and the sympathetic 
friends and relations of the one whom for- 
tune has denied the ability to pay. By this 
pernicious system the unfortunate are con- 
demned to further and more terrible misfor- 
tune and to the pangs and sufferings of 
poverty is added the sting of disgrace. 

The doctrine of imprisonment for debt is 
fallacious in its every particular. Under 
what theory a man unable to meet a matured 
liability will be rendered capable of liquidat- 
ing the same by being deprived of his freedom 
and facilities for work is more than modern 
intelligence can explain. The old lawyers 
and law makers sought to work out the 
problem through the medium of fraud. 
They claimed that he who assumed a 
monetary responsibility, and failed to mect 
the same, was guilty of perpetrating a fraud 
on his creditor. The case may have been 
wanting in all the elements of fraud. The 
motive may have been the purest, the inten- 
tions the most honest and fair, the efforts at 
payment the most strenuous and diligent, 
but if the final outcome was failure the 
What a techni- 
cally perverted meaning! To-day fraud in 


transaction was fraudulent. 


some aspects merits and receives incarcera- 
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tion, but it is only where the elements of 
criminality every unfortunate 
debtor is not branded a felon. 

The history of imprisonment for debt 
forms an interesting but revolting chapter in 
the book of the law which can hardiy be 
employed to substantiate the eloquent 
Burke in his statement that law is “the col- 
lected reason of ages, combining the prin- 
ciple of eternal justice with the infinite 
variety of human concern.” 

The jurisprudence of Rome, of Greece, of 
Iengland and even of America is blotted and 
stained with the pollution of its touch. In 
Greece, before the advent of Solon, arbitrary 


exist, and 


dominion over the life and 
liberty of a debtor was vested in the creditor. 
Refusal to pay meant condemnation to a life 
of the basest slavery. 


and absolute 


The creditor could 
take possession of his debtor’s person, yoke 
him to the oxen of the field or compel him 
to perform the most menial of household 
duties. No account was ever asked of him. 
The food and raiment of the poor insolvent 
was left to the discretion of the creditor, and 
many felt the scourge of hunger and the 
pains of exposure as well as the indignation 
aroused by insulting wealth and arrogance. 

In Rome, however, this debased practice 
developed with the greatest rapidity, and as- 
sumed the most alarming and cruel propor- 
A Roman writer born about the first 
half of the second century of the Christian 
ra, in a compilation of facts, conditions and 


tions. 


circumstances relating to the Roman Empire 
which he had observed or become familiar 
with through his stay at Attica or in Rome, 
gives the provision of the Twelve Tables in 
reference to incarceration for debt, or, as he 
terms it, ‘ Legis actis 
tionem.” 


per manus injec- 
He puts the following statements 
in the mouth of a character in one of his 
works: — 

“Ifa magistrate decree judgment against 
a party for admitted money, the judgment 
debtor had thirty days in which to settle. 
At the expiration of this time he was again 


taken before the magistrate, who consigned 
his body to the keeping and control of the 
creditor. The delinquent was thereupon taken 
to the house of his creditor, and there con- 
fined in chains of not over fifteen pounds 
weight for sixty days, during which time he 
was forced to live at his own cost, or accept 
whatever the generosity of the creditor saw 
fit to allow him. 

‘When the sixty days had passed, the 
debtor was conveyed to the marketplace be- 
fore the praetor, and his debts proclaimed 
If a vindex ap- 
This in- 


for three consecutive days. 
peared for him, he was liberated. 
tervener was a third person, who came for- 
ward, attacked the claim and judgment as 
invalid, and agreed to pay double the amount 
of the indebtedness if he should not prove 
it so. 

‘If no vindex presented himself, the per- 
son of the debtor was again placed in the 
custody of the creditor, who could dispose 
of him as a generous or cruel impulse might 
dictate. He could inflict on him the death 
penalty, or send him to a life of misery and 
bondage beyond the Tiber. In the event two 
or more creditors prosecuted their claim to 
judgment at the same time, like proceed- 
ings were had in all the cases, and the two 
reprieves bringing no settlement of the de- 
mands, the body of the debtor was divided 
amongst them according to the amounts 
of their respective demands.” 

If this account be true, the practice, for 
diabolicalness, finds no parallel in the history 
of the world. Men have, in the insanity 
engendered by intense religious enthusiasm, 
committed deeds of blood at which we shud- 
der, but the barbarity of their acts becomes 
insignificant when compared to an officer 
of justice, calmly and in the performance of 
the duty imposed on him by the positive 
law of the land, condemning a man to be 
quartered, and the reeking parts to be de- 
livered to the Shylocks who stood ready to 
receive their portion in return for a few 
pieces of silver. 
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being a depraved and deformed offspring of | 
the English law, at the same time offers a | 


striking example of judicial usurpation; of 
the courts taking unto themselves authority 
unwarranted by law, and asserting a power 
neither vested by statute nor sanctioned by 
policy. 
of the gradual encroachment upon the rights 
of the people by the judges of the past act- 
ing through the medium of misconstruction 
and misinterpretation of the law and aided 
by that most efficacious of processes—a legal 
fiction. It represents the power of precedent, 
good or bad, and of pernicious principles 
established by the judiciary, being finally 
sanctioned by legislative enactment. 

Until the reign of Henry II, imprison- 
ment for debt had no being in the English 
law. During the reign of that monarch the 
power of the barons asserted itself, and Par- 
liament passed an act authorizing the feudal 
lords to imprison tenants for duties unper- 
formed or taxes unpaid. Insulted by this 
display of Parliamentary favoritism, the mer- 
chants demanded that a like privilege be 
vested in them, under pain of deserting the 
government if their request was not granted. 
Such a claim so potently urged could not be 
disregarded, and the rights of the masses 
were again ignored to appease this compar- 
atively small portion of the community. 

The courts acting on these special grants 
of power, every case presented was con- 
strued with an intellect perverted by a desire 
of self aggrandizement and a conscience 
stunted by servile dependency. Any case 
prosecuted by a plaintiff of influence or pres- 
tige was held to come within the scope of 
the statute, which was given an interpreta- 
tion liberal at times to the extent of being 


entirely ignored. 

Parliament had not the temerity to so 
trample upon the rights of the individual, 
but the judiciary having blazed the way, the 
legislative function progressed another step 
in the direction of universal application of 


Tr e | 
Ihe power exercised was the result | 





the rule authorizing imprisonment for debt, 
and therefore passed an act extending this 
method of enforcing satisfaction of claims to 
all obligations of debt (in its narrow common 
law meaning) and detinue. It was again the 
courts’ time for action and, emboldened by 
the success of their former encroachment, 
they proceeded to apply the practice to all 
cases and controversies in which the remedy 
was sought. The various legal tribunals 
adopted different means of accomplishing 
the result. The King’s Bench, exercising 
criminal jurisdiction, held that a debtor re- 
fusing to satisfy an obligation was a dis- 
turber of the peace and a violator of the in- 
tendment of the statute, and hence ordered 
his confinement. 

The Court of Common Pleas came to the 
conclusion that the ordinary process of the 
court was insufficient to meet the exigencies 
of certain cases, and invented the bill of Mid- 
dlesex and Latitat under which the debtor 
was first taken into custody, and the court, 
through this medium, secured the appear- 
ance and, subsequently, jurisdiction over the 
person of the party. The Court of Excheq- 
uer worked out the problem by resorting 
to sophistry of this character. The creditor 
was debtor to the king, and one refusing to 
meet liabilities accruing to the creditor ren- 
dered him less able to perform his obliga- 
tions to the crown, and, as the dignity of the 
treasury had above all things to be upheld, 
the process of imprisonment was granted the 
creditor in order to coerce the payment of 
demands due him. The courts having thus 
developed the system in all its completeness 
and entirety, the legislature, during the reign 
of Henry VIII, feeling itself in a position 
to pass a general law providing for impris- 
onment for debt without incurring the right- 
eous indignation and just condemnation of 
the people, gave to the action of the judi- 
ciary the sanction of parliamentary enact- 
ment. Since then public opinion in Eng- 
land has greatly modified the harshness of 
this remedy, but it still prevails in that coun- 
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try to an extent that reflects rather severely 
on its civilization and culture. Statistics 
show that during the past year no less than 
six thousand poor insolvents have been con- 
fined in prison for debts unpaid, ranging in 
amount from three shillings to twenty-five 
pounds. 

In America, strange as the fact may ap- 
pear, the practice also throve. The creditdrs, 
usually a wealthy and influential class in the 
community, favored the importation of the 
law from England. The legislatures of the 
various states as well as Congress vested the 
courts with power to employ the proceeding 
in the enforcement of a money demand. The 
punishment provided for was slight, but, 
mild as it was, it was taking liberty when 
property alone had been contracted for, and 
soon became obnoxious. The first blow 
struck at the iniquity was in the halls of 
Congress. In 1832 a measure was proposed 
in the Senate abolishing all imprisonment for 
debt under process of a federal court, and, 
be it said to the fame and glory of our na- 
tional legislature, the bill was passed. Here 
the reform began. The debate and discus- 
sion that the measure engendered stimulated 
the various state legislatures to thought upon 
the subject. It aroused the people to the 
evils and injustice of the practice, and im- 
pressed upon all the necessity for a change 
in the law of the states governing the sub- 
ject. 

The masses of men, or the representatives 
of the masses are not often wilfully or know- 
ingly unjust or despotic, and when the system 
of incarceration for debt was presented in its 
true aspect and the science and theory of the 
law made manifest, its abolition was inevita- 
ble. State after state either wiped the law 
from the statute book or modified it so ma- 


| 


| considered theoretically. 





terially that it could work no hardship. And 


to-day America has virtually thrown off this 
legal leech, which sucks the blood of the 
body corporate, and must eventually para- 
lyze the community or nation that permits 
it to live and flourish. 

A proposition of this character should be 
To argue theory 
is often to explode a fallacy ; to talk practice 
is apt to sanction error—-the theory of im- 


| P ° . 2 
prisonment for debt is this: A having am- 


ple facilities of discovering B’s present con- 
dition and future possibilities, advances him, 
on the faith of these, a sum of money. B by 
an unfortunate investment loses the money, 
or otherwise becomes unable to repay the 
sum borrowed. What is the natural conclu- 
sion? Simply this: A has entered into a 
transaction with his eyes open, being in no 
way compelled to lend B money, but, satis- 
fied that B will liquidate the demand, sup- 
plied him with funds. Subsequent events ° 
develop the fact that he erred, and, like 
most errors in the business world, the result 
has been a pecuniary loss. To most sourid- 
minded men this would seem reasonable and 
just, but the advocates of the principle say, 
‘““No, A has suffered a loss at B’s hands; it 
is true through no intentional wrong of B, 
but yet B is liable to make good the amount.” 
Therefore, as a consideration is a benefit to 
one or a disadvantage to the other, and as 
A cannot secure the benefit by reason of B’s 
insolvency, therefore the other alternative of 
the proposition must be applied and B put 
under the decided disadvantage of depriva- 
tion of liberty and loss of reputation. 

We must presume that this is the reason- 
ing urged in behalf of the system, and it 
needs but be stated to be pronounced falla- 
cious in its every particular. 
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OUR LINCOLN. 


By BENONI-BENJAMIN. 


HE voice of prophecy was his: A crisis ts at hand; 
A house divided ’gainst itself cannot divided stand ; 


One tendency must bind the parts to make the Union strong ; 
The conflict’s trrepressible between the right and wrong. 





Through mists that dimmed so many eyes how clearly he discerned 
That every man has right to eat the bread his hand has earned. 
When days were darkest, his the faith, so simple yet sublime, 

That somehow God would lift the weight from all men in due time. 


He led us onward step by step, slow too when we were slow, 
But when we turned toward freedom’s goal, struck freedom’s grandest blow. 


Back through the years fourscore and more he saw the fathers’ plan — 
A Nation whose chief corner-stone should be the Rights of Man. 


And then he saw thick clouds and darkness cover all the land, 
And heard the awful silence that presaged the storm at hand. 


And when the war-god sped the lightning ‘cross the southern sky, 
He raised the fathers’ flag above the fathers’ house full high, 


And to the Northlands blew a bugle-note so loud and clear, 
That all the Northlands heard it and responded with one cheer. 


They came by thousands at his call, the Nation’s life to save, 
By thousands, too, the last full measure of devotion gave. 


And at his bidding, by the graves of our heroic slain, 
We made the high resolve: These dead shall not have died in vain ; 


This Nation, under God, shall have of freedom a new birth ; 
Self government — the people's — shall not perish from the earth. 


For years, how fondly did we hope, how frevently all pray, 
That speedily the mighty scourge of war might pass away. 


In vain our hope and prayer: A great offence we must atone; 
God wills that nations too must reap the harvest they have sown ; 


All sunk must be the wealth piled up by unrequited toil ; 
For all the blood drawn with the lash our blood must drench the soil; 
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The gudgments of the Lord are true, He's righteous in His wrath; 
fle gives no peace until the sword of justice hews the path. 


Thus had our Lincoln pondered o’er the cause of all our woe, 
When he with the occasion rose and struck the fateful blow. 


With faith that right makes might, he felled disunion’s upas-tree ; — 
In giving freedom to the slave, saved freedom for the free. 
Thenceforth were we thrice armed; we had, though still beneath the rod, 


The judgment of mankind and favor of Almighty God. 


At Gettysburg the tide of Southern valor reached its height, 
And spent its crimson surges ‘gainst the rock of Northern might. 


Again the Father of Waters went unvexed unto the coast ; 
And from Atlanta to the sea Old Glory led our host. 


The dove of peace went forth once more above the waters dree ; 
At Appomattox found her quest beneath the apple-tree. 


And then, a lasting peace assured — with malice toward none, 
Nay more, with charity for all—our Lincoln’s work was done. 


And as he stood on Pisgah’s mount and saw the whole land free, 
Death came and crowned ‘him with the crown of immortality. 


The mystic chords of patriot love touched by Azs spirit hand, 
The chorus of the Union swell all over this broad land. 


From Plymouth Rock to Golden Gate, from lakelands to the bar, 
We greet one flag with star for state,—free state for every star. 
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THE ENGLISH LAW COURTS. 
IV. 
THE CHANCERY DIVISION. 


HE Chancery Division of the High 
Court of Justice is the legitimate de- 
scendant of that hoary sinner, the old 
Court of Chancery, whose misdeeds Dickens | 
so graphically described in * Bleak House.” 
A sketch of the origin 
and history of this 
venerable tribunal is 
a necessary prelude 
to an account of its 
offspring, and a series 
of brief biographies 
of the leading expon- 
ents of equity juris- 
prudence in England. 
The common law 
of England at a com- 
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paratively early stage 
in its history acquired 
the rigidity of a jus 
strictum. Ifthe study 
of the civil law had 
been as prevalent and 
as thorough in this 
country as it was in 
France, Scotland and 
elsewhere, this defegt 
would doubtless have 
been avoided or alleviated, by the adoption | 


of the devices whereby the Roman law 


obviated the necessity for any distinction 


between common law and equity. But 
unhappily the Roman law was under a 
cloud in England just at the very time when | 
the common law most needed its assistance. 


The pretensions of the Holy Roman See to 
exercise jurisdiction over the national church 
of England had made men intolerant of | 
And ac- | 


every form of Roman influence. 
cordingly England’s jurisprudence was left 
to work out its own salvation from the 





SIR THOMAS MORE. 


bonds of the common law. The difficulties 
against which it had to contend were very 
The fixity of the principles 
of the common law was bad enough; 


serious ones. 


but to this was added an inflexible, cum- 


brous procedure, fail- 
ure to comply with 
which, orto fall within 
whose purview, was 
fatal to the most 
righteous claim. The 
evil, as we have hint- 
ed, manifested itself 
in two forms. Every 
species of civil wrong 
was assumed to come 
within a few particu- 
lar classes, for each of 
which an appropriate 
writ or dreve existed. 
A litigant might se- 
lect the wrong breve ; 
or the injury of which 
he complained might 
be one for which no 
breve existed. In cith- 
er case he was liable 
to be left without re- 
dress. The former of these contingencies 
was ultimately met by the Common Law 
Procedure Act of 1852, under which it 
became unnecessary for a plaintiff to men- 
tion any form of action in his writ of sum- 
mons. The latter was dealt with at a much 
earlier stage in English history, and the 
statute dealing with it holds an impor- 
tant place in the development of English 
equity jurisprudence. The statute in ques- 
tion, the 7 consimili casu— 13 Edward I, 
stat. I, cap. 24, 11 — provided that “ when- 
soever from henceforth it shall fortune in the 
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chancery” (from which by the way the ori- | 
. . . | 
ginal common law writs were issued), “that | 
in one case a writ is found and in like case | 


(in consimili casu) falling under like law and 
requiring like remedy none is found, the 
clerks in chancery shall agree in making the 
writ, or the plaintiff may adjourn it until the 
next parliament, and the cases in which the 
clerks cannot agree are to be written and re- 
ferred by them unto 
the next parliament, 
and by agreement of 
men learned in the 
law a writ is to be 
made lest it should 
happen that the court 
should long time fail 
to minister justice un- 
to complainant.” 
Here we have the 
beginning of a sort of 
equitable interference 
withthe common law. 
But the statute zx 
consimile casu proved 
abortive. In the first 
place the judges in 
many cases refused to 
the writs 
issued by the clerks 
in chancery. In the 
second place,the mul- 
tiplication of new 
forms of action was 
too rapid and too complex for the clerks 
in chancery to grapple with, accordingly 
the practice grew up among suitors of 
petitioning the sovereign in council for:re- 
dress, where other relief could not be had. | 
The sovereign, too deeply occupied with 
the high things of foreign policy to find 
time to overtake such petitions, referred | 
them to their chancellors, and in the reign 
of Edward III (ordinance of 22 Edward | 
///) the Court of Chancery was firmly | 
established as a permanent jurisdiction, se- 
parate from the court of common law, and 


recognize 
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empowered to grant relief in cases where 
common law remedies were not available. 

We cannot here enter into minute details 
as to the development of procedure in the 
old Court of Chancery. The original course 
was for a suitor to present his bill or petition 
to the chancellor, who perused it, and if he 
thought the case was one for extraordinary 
relief, a writ of subpoena was issued by his 
order in the king’s 
name, calling upon 
the defendant to ap- 
pear in chancery, an- 
swer the complaint 
and abide by the 
order of the court. 
In time a_ personal 
examination of the 
bill or petition by the 
chancellor was dis- 
pensed with, — the 
signature of counsel 
to it being accepted 
as a guarantee that 
the case was one in 
which the immediate 
issue of a writ of sab- 
poena should be au- 
thorized. In 1852 a 
further change was 
introduced. The 
chancery jurisdiction 
act passed in that year 
superseded the writ 
of subpoena by the mere endorsement of the 
substance of the writ on a copy of the bill 
or petition served on the defendant. In this 
way the bill or petition became the first step 
or pleading in a chancery suit. 

Under the Judicature Acts, 1873-75, law 
and equity were fused: it was provided that 
in every civil cause or matter, not particu- 
larly mentioned, they should be administered 
concurrently, and that where there was any 
conflict or variance between the rules of the 
two systems, the rules of equity should pre- 
vail, and the Court of Chancery was merged 
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in the Chancery Division. At the present 
time the Chancery Division has a practically 
exclusive jurisdiction over the following 
matters: (1) administrations; (2) the dis- 


solution of partnerships and the taking of | 


partnership and other accounts; (3) the re- 
demption and foreclosure of mortgages; 
(4) the raising of portions and other charges 
on land; (5) the sale and distribution of 
the proceeds of prop- 
erty, subject to any 
lien or charge; (6) 
the execution of 
trusts, charitable and 
private ; (7) the rec- 
tification, the setting 
aside, and the cancel- 
lation of deeds and 
other written instru- 
ments; (8) the spe- 
cific performance of 
contracts between 
vendors and purchas- 
ers of real estate, in- 
cluding contracts for 
leases; (9) the par- 
tition or sale of real 
estate, and (10) the 
wardship of infants 
and the care of in 
fants’ estates. 

The Chancery Di- 
vision has now also, 
as we have seen, a concurrent jurisdiction 
with law, in all matters whatsoever, subject to 
the provisions of the judicature acts. Some 
accounts of the defects of the old Court of 
Chancery and of the working of the modern 
Chancery Division will be given incidentally 
in the course of the biographical sketches 
which we now proceed to attempt of a few 
of the leading Lord Chancellors, Vice-Chan- 
cellors, and Judges of these tribunals 


LORD CHANCELLORS. 
Cardinal Wolsey, Sir Thomas More, and 
the other ecclesiastical Chancellors — not 





LORD THURLOW. 











to speak of Francis Bacon— belong too 
largely to general English history to ren- 
der any notices of them here desirable — we 
may commence with 


LORD NOTTINGHAM. 


Heneage Finch, the Earl of Nottingham, 
and “The Father of English Equity,” was 
born December 23, 
1621. Educated at 
Westminster School 
and Christ Church, 
Oxford, he joined the 
Inner Temple, in 
1638, and was called 
to the bar in 1645. 
He soon acquired a 
large practice, as any- 
one who refers to 
“« Siderfin’s Reports” 
will see at a glance. 
One of his most 
famous forensic ap- 
pearances was in 
1659, for Mr. Street, 
who had been return- 
ed for Worcester to 
the parliament of 
Richard Cromwell, 
son of the great Pro- 
tector, and was pe- 
titioned against on 
the ground that he had borne arms as a 
cavalier. Finch was known at the bar as 
“the silver-tongued lawyer” (a title which 
was revived in our own time in the person 
of the late -Lord Chief-Justice of England), 
and “the English Cicero.” He rose to the 
highest legal office in the state with great 
rapidity. In 1660 he received the solicitor- 
generalship and the honor of a baronetcy. 
In 1670 he became Attorney-General. In 
1673 he received the Great Seal, and held 
it at first as Lord Keeper and afterwards as 
Lord Chancellor, till his death in 1682. 
He was made Earl of Nottingham in 1681. 
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In regard to Nottingham’s character, abil- 
ities and judicial work there can be but one 
opinion. 
all the virtues. The foul and venomous 
tongue of Restoration society could lay 
nothing to his charge. He was the patron 
of literature and learning. 
Blackstone he was ‘‘endued with a pervad- 
ing genius that enabled him to discover and 
pursue the true spirit 


| 
| 
| 
| 


In private life he was a model of ! 
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settlement of the leading doctrine of equity, 
in regard to trusts, and the enactment of the 
statute of Frauds, directed against the en- 
forcement of verbal contracts, the validity of 
verbal conveyances of interests in land, the 


| creation of trusts of land without writing, and 


In the words of | 


the allowance of nuncupative wills. “In 
modern times, says Mr. Kerly, in the able 


| work already referred to, “this statute has 


not infrequently been 





of justice notwith- 
standing the embar- 
rassments raised by 
the narrow and tech- 
nical notions which 
then prevailed in the 
courts of law, and the 
imperfect ideas of 
redress which had 
possessed the courts 
of equity. The reas- 
on and necessities of 
mankind arising from 
the great change in 
property, by the ex- 
tension of trade and 
the abolition of mili- 
tary tenures, Co-oper- 
ated in establishing 
his plan, and enabled 
him in the course of 
nine years to build a 
system of jurispru- 
dence and jurisdic- 
tion upon wide and 
rational foundations.” North, the culogist 
of his successor Guilford, described Notting- 





LORD 





ELDON. 


l 


ham as a formalist and a hairsplitter. But | 


a perusal of his decisions will satisfy anyone 
that this charge is unfounded ' and that he 
always endeavored to decide cases on prin- 
ciples which—to use his own words— 
“might stand with the reason of mankind 
when debated abroad.” We owe to him the 

* See anexcellent account of Nottingham in D. M. 


Kerly’s History of Equity, a work which well deserves to 
have a transatlantic reputation. 


| 


} decried, especially so 
far as it restricts the 
verbal proof of con- 
tracts, but in estimat- 
ing its value and 
operation at the time 
it became law, it 
must be remembered 
that the evidence of 
the parties to an ac- 
tion at law could not 
then be received, and 
the defendant might 
have been charged 
on the uncorroborat- 
ed statement of a 
single witness, which 
he was not then al- 
lowed to contradict, 
as Lord Eldon argued 
many years _after- 
wards, when the ac- 
tion upon the case for 
fraud was introduced 
atlaw. It was there- 
fore a most reasonable precaution while this 
unreasonable rule continued to lay down 
the rule that the defendant should be 
charged only upon writing, signed by him.” 





EARL OF HARDWICKE. 


Philip Yorke, Earl of Hardwicke, was the 
son of a lawyer, who filled the office of Town 
Clerk of Dover, and was born in 1690. He 
was educated at a school at Bethnal Green, 
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where he gave the highest promise of future 
eminence, was afterwards placed for several 
years in the office of a well known attorney, 
Mr. Salkeld, brother of the famous Sergeant 
whose “ Reports” are in every good English 
law library; and was called to the bar of 
the Middle Temple in 1715. Before his call, 
he had made the acquaintance of Lord 
Macclesfield, Chief Justice of the King’s | 
Bench, and the friend- 





House of Lords he was laughed at, in the 
Cabinet despised.” An anonymous corres- 
pondent of Mr. Cooksey, who published a 
sketch of him in 1791, has gathered with 
malicious industry every story and piece of 
idle gossip to his discredit on which he could 
lay his hands; and Lord Campbell, who was 
always ready to accept scandal without sift- 
ing it, has relied too much upon these writers. 

Lord Chesterfield 





ship of this distin- 
guished man, togeth- 
er with his own fami- 
ly’s legal influence, 
speedily gave him 
the introduction to 
private professional 
practice which was all 
that he needed or 
desired. He was soon 
recognized as a rising 
figure at the bar. In 
1719 he was return- 
ed to Parliament as 
member for Lewes. 
In 1720 he was raised 
to the solicitor-gen- 
eralship and the hon- 
or of knighthood. In 
1724 —at the age of 
thirty-four ! — he be- 
came Attorney-Gen- 
Int733 he was 
made Chief Justice of 
the King’s Bench, and 
Hardwicke, 
he was appointed Lord Chancellor 





eral. 








as Lord 


eid 


in 173/ 
—an office which he held till 1756 — hav- 


ing in the mean time (1754), been created 
Earl of Hardwicke and Viscount Royston. 
He died on 6th March, 1764. 
Hardwicke had the misfortune to 
many bitter enemies, some disclosed, others 
anonymous, and they unhappily supplied 
the materials out of which his biographies | 
have been written. Horace Walpole charges 
him with baseness, and asserts that ‘in the 


have 





LORD HATHERLEY. 


gives a juster estimate 
of Hardwicke’s char- 
acter, saying that ‘“‘he 
was never in the least 
suspected of any kind 
of corruption,” that 
“he was an agree- 
able, eloquent speak- 
er in Parliament,” and 
“that he was a cheer- 
ful, instructive com- 
panion, humane in 
his nature, decent in 
his manners, and un- 
stained by any vice 


(except avarice).” 
Even the charge of 
avarice resting on 
such testimony is 
not very formidable. 
This  opprobrious 


term is apt to be ap- 
plied to a man who, 
having no great pri- 
vate resources, hus- 
bands his profession- 
al income with care. The Earl of Hard- 
wicke’s memory is now cleared, however, from 
the reproaches which some of his contempo- 
raries heaped upon it. His private character 
stands as Lord Chesterfield described it, 
minus the avarice. His personal qualities 
and attractions were thus not less accurately 
than elegantly summed up by Savage : — 





«¢ Were all, like Yorke, of delicate address, 
Strength to discern, and sweetness to express, 
Learned, just, polite, born every heart to gain.’ 
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As a public prosecutor, in an age of sedition 
and political unrest, he was conspicuous for 
his fairness. Both in the House of Commons 
and in the House of Lords, he exercised im- 
mense influence over the minds of his col- 
leagues and fellow members. He acted as 
a great conciliatory force, not only in the 
Cabinet, but in his relation with the Crown. 
Sir George Jessel considered him to have 
been the greatest equity lawyer that ever 
held the seals, putting Lord Cairns second, 
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and Lord Eldon in a rather low place. Hard- | 
wicke’s chief defect as Chancellor was his | 


habit of requiring cases to be reargued, and 
of postponing indefinitely the delivery of 
his judgments. A still worse eminence in 
this bad practice was obtained by Lord 
Eldon. It became a fruitful source of those 


arrears which have harassed and discredited | 


the work of subsequent Chancery judges so 
seriously. In the time of Hardwicke there 
was a strong movement among equity law- 
yers in favor of greater definiteness in the 
principles on which the Court of Chancery 
acted, and he did his best at once to encour- 
age this movement and to confine it with- 
in proper limits. ‘ Some general rules,” he 


| rather than of a single judge,’ 
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’ 


in which he 
held that it was within the jurisdiction of the 
court to grant specific performance of an 
agreement as to real property situate in 
America, comprising two provincial govern- 
ments and three counties. 


LORD THURLOW. 


Edward Thurlow was the son of an Eng- 
lish rector. Born at Ashfield, in Suffolk, in 
1732, he was educated at King’s School, 
Canterbury, and Caius College, at Cam- 
bridge, from whose books, to avoid expul- 
sion, he was obliged to withdraw his name 
in 1751. The incident which led to this 
denouement was amusing and characteristic. 
As a punishment for some act of insubor- 


| dination, Thurlow was told to translate a 


paper of the Spectator into Greek. He per- 
formed his task, but instead of taking his 
pencil theme, as he ought to have done, to 
the Dean of his college, he left it with the 
tutor. The Dean called upon him for an 


| explanation, whereupon Thurlow stated that 


said, ‘there ought to be, for otherwise the | 


great inconvenience of jus vagum et incer- 


| being puzzled. 


tum will follow, but yet the praetor must | 


not be so absolutely and invariably bound 
by them as the judges are by the rules of 
the common law, for if he were so bound... 
he must pronounce decrees which would be 
materially unjust, since no rule can be equally 
just in the application to a whole class of 
cases that are far from being the same in 
every circumstance. This might lay a founda- 
tion for an equitable relief even against 
decrees in equity and create a kind of super- 
fectation of courts of equity.” The most 
noteworthy of Hardwicke’s decisions are 


Chesterfield v. Janssen, in which he analyzes | 


the various kinds of frauds against which 
equity would relieve, and Penn v. Baltimore, 
a case described by Hardwicke himself as 
“worthy the judicature of a Roman senate 





he had acted not disrespectfully, but with a 
compassionate desire to save the Dean from 
In fairness to Thurlow it 
should be recorded that he afterwards made 
the amende honorable for this and other de- 
linquencies. When he became Chancellor 
he sent for his old superior, and on his 
entering the room where he was, said, 
adopting an insolent query of his under- 
graduate days, ‘‘ How d’ye do, Mr. Dean?” 
“My lord,” was the answer, ‘‘ I am not now 
a Dean, and do not deserve the title.” ‘“ But 
you are a Dean,” Thurlow replied, handing 
him a paper of nomination, ‘and so con- 
vinced am I that you will do honor to the 
appointment, that I am sorry any part of 
my conduct should have given offence to 
so good a man.” 

Thurlow was called to the bar in 1754, 
and joined the Home Circuit. Although he 
gained considerable credit and a little prac- 
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tice by the success with which he put down 
Sir Fletcher Norton, then the bully of the 
bar, in the case of Luke Robinson v. the 
Earl of Winchilsea, a chance conversation 
with an attorney in a debating-club, which 
procured him a brief in the Douglas Peer- 
age case, is the circumstance to which his 
rise is generally attributed. In 1768, Thur- 
low, who had taken 
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one occasion the Duke of Grafton, stung into 
indignation by Thurlow’s observations, com- 
mented on his plebeian origin. The sequel 
is well told by Mr. Fox (English Judges, p. 
662), quoting from Butler’s Reminiscences. 
‘His lordship rose from the woolsack and 
advanced slowly to the place from which 
the Chancellor generally addresses the house, 

then fixing upon the 





silk six years before, 
became member for 
Tamworth. In 1770, 
he was made Solici- 
tor-General. In. the 
following year he was 
appointed Attorney- 
General. The lead- 
ing cases that he con- 
ducted, or assisted in 
conducting, as Law 
Officer of the Crown, 
were the prosecutions 
of Almon, Woodfull, 
and Miller, for pub- 


lishing Junius’ letter 
to the King, of the 


Duchess of Kingston 
for bigamy, and of 
Horne Tooke (who 
ever afterwards bore 
towards him a male- 
volent and unfounded 





Duke a look of lower- 
ing indignation, ‘I am 
amazed,’ he said, ‘ at 
His Grace’s speech. 
The noble Duke can- 
not look before him, 
behind him, or 
either of him, 
without seeing some 


on 
side 


noble peer who owes 
his seat in this house 
to his successful ex- 
ertions in the profess- 





ion towhich I belong. 
Does he not feel that 
it is as honorable to 
owe it to these as to 
being the accident of 
an accident? To all 
these noble lords the 
language of the noble 
Duke is as applicable 
and as insulting as 








hatred) for libel. In 
1778, Thurlow, raised 
to the 
Baron Thurlow of Ashfield, succeeded Lord 
Bathurst as Chancellor, and held this office 
till his double dealings with the opposition 
compelled Pitt to insist on his removal. He 
died on September 12, 1806, at Brighton, 


peerage as 


and was buried in the Temple Church, in 
London. For some time after his entrance 
into the House of Lords, Thurlow was re- 
garded by his brother peers with 
antipathy, partly as a novus homo, it may be, 


overt 


but chiefly because of the insolence, brutality 
and frequency of his attacks upon them. On 


LORD CAIRNS. 








it is to myself. But I 
don’t fear to 
single and alone. No 


stand 


one venerates the peerage more than I do. 
But, my lords, I must say that the peerage 
solicited me, not I the peerage. Nay more, 
I can say, and will say, that as a peer of 
Parliament, as Speaker of this honorable 
house, as Keeper of the Great Seal, as guar- 
dian of His Majesty’s conscience, as Lord 
High Chancellor of England, nay even in 
that character alone this noble 
Duke would think it an affront to be con- 
sidered, but which character none can deny 
me, as a man, | am at this moment as res- 


in which 
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pectable, and beg leave to add, I am at this 
time as much respected, as the proudest 
peer I now look down upon.’” 

It is painful to be obliged to remark that in 
spite of these high self-encomia, Thurlow 
was not politically honest, and no one re- 
gretted his downfall. As a judge he relied 
too much on the industry of Hargrave, to 
whom many of his most elaborate decisions 
were due. But he was, for all that, a strong 
and competent Chancellor. In the case of 
Fox v. Mackreth, he laid the foundation of 
the doctrine that no person in a fiduciary 


position is entitled to deal for his own ad- | 
vantage with the subject of his trust. In | 


Ackroyd v. Smithson, he developed the 
doctrine of “conversion,” while we owe to 


him that “ restraint on anticipation,” which so | 
| Parliament for Weobly. 


many settlements still impose as a fetter on 


the freedom of married women in dealing | 
| lowing year Mr. Pitt made him Solicitor- 


with their separate estate. Thurlow had a 


stern and rugged appearance, and bushy | 
| torney-generalship 


eye-brows, whose conjoint effect, in the 


language of Charles James Fox, made him | 


“look wiser than any man ever was.” A 
redeeming point in his character was his 


affection for the gentle and retiring poet | 


Cowper. 


LORD ELDON. 


John Scott, Earl of Eldon, the son of a 
coal *‘ fitter” in Newcastle-on-Tyne, and the 
brother of the great Lord Stowell, was born 
1751. He was educated first at the New- 
castle Grammar School under the Rev. Hugh 


Moises, who did not neglect the caution of | 


the preacher against sparing the rod; and 


afterwards at Oxford, where he was elected | 


to a fellowship in 1767, and graduated as 
B.A. in 1770. In 1771 he gained Lord 
Lichfield’s prize for the best prose essay on 
‘The advantages and disadvantages of for- 


” 


eign travel 


In the following year he carried off another | 
prize in the shape of Elizabeth Surtees. | 


| ciated by the parents of either party. 
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This success was not at first highly appre- 
But 
the couple were ultimately forgiven, and 
Scott entered the Middle Temple as a can- 
didate for admission to the bar. He was 


| called in February, 1776, and at first devoted 
| himself to circuit and common law work; 


but failing to make much impression on the 
court of King’s Bench he soon transferred 
himself to the chancery side, where he made 
his mark by the preparation of an argument 
which had the good fortune to secure the 
assent of Lord Thurlow, in the case of Ack- 
royd v. Smithson. The success with which 
he argued the Clitheroe election case was, 
however, the determining point in his career. 
He rose rapidly in professional favor and 
repute; and in 1783 became member of 
In 1787 he was ap- 
pointed Chancellor of Durham. In the fol- 
In 1793 he succeeded to the at- 
and was charged with 
the conduct of the state prosecution, in- 
stituted against Hardy, Horne Tooke, and 
the other democrats whose revolutionary in- 
stincts, aroused by the stirring events which 


General. 


| were in progress in France, led them perii- 


ously near the edge of high treason in Eng- 
land. It was on the occasion of these trials 
that Scott laid down the doctrine of ‘‘ Con- 
structive Treason,” which is familiar to all 


' constitutional lawyers. His speeches will be 
} found in Howell’s “ State Trials,” and are 


eminently worthy of being studied. 

In 1799 his reward reached him. He was 
made Chief-Justice of the Common Pleas in 
place of Sir James Eyre, as Baron Eldon, 
and in the summer of 1801 accepted the 
Great Seal, which he held with various in- 
terruptions till 1827. He became Earl of 
Eldon in 1821, and died in 1838. 

Eldon’s political career as Lord Chancellor 
fills a large part of the history of his days. 
He was one of the old school of Tories, to 
whomevery change in administration andeach 
concession of political freedom or privilege 
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spelt revolution. He opposed the repeal of 
the Test and Corporation Acts, the emanci- 
pation of the Romans Catholics and the Re- 
form Bill with equal bigotry and honesty, 
and the resolute zon possumus which he op- 


posed to all the movements of his day con- | 


tributed largely to the defeat and disintegra- 
tion of the Tory party. As a judge he is 
entitled to the high credit of having strength- 
ened the growing fixi- 
ty of the principles 
of equity. ‘ The doc- 
trines of this court,” 
he himself said in 
Gee v. Pritchard (2 
Swan, 414), “ ought 
to be as well settled 
and as uniform almost 
as those of the com- 
mon law, laying down 
fixed principles, but 
taking care that they 
are to be applied ac- 
cording to the cir- 


cumstances of each 
case. I cannot agree 


that the doctrines of 
this court are to be 
changed by every 
succeeding judge. 
Nothing would inflict 
on me greater pain 
than the recollection 
that I had done any- 
thing to justify the reproach, that the equity 
of this court varies like the chancellor’s foot.” 
This reproach certainly cannot be laid at 
Eldon’s door; what he may, however, be 
justly charged with, is the fostering if not 
the parentage of that terrible accumulation 
of arrears of which the equity judges are 
only now getting rid. We have already 
noticed Lord Hardwicke’s contributions to 


the increase of this malign brood. Lord 
Eldon was an even greater sinner. “It is 
unnecessary,” says Mr. Kerly (adi sup. 


270), ‘to dwell upon the complaints made 





LORD SELBORNE, 


in the House of Commons and in the press of 
the day of the number of causes waiting 
after hearing for Lord Eldon’s judgment, of 
cargoes rotting while he considered to whom 
they belonged, and of frantic appeals from 
ruined families, that some end might be put 
to the fatal continuance of their suits... 
The facts are indisputable that a common 
administration suit, where the parties were 
not hostile, took from 
three to five years; 
that eminent counsel 
stated that no man 
could begin a contest- 
ed suit and hope to 
that cli- 
ents were advised to 
compromise 


see its end; 


good 
claims and to plead 
to bad rather 
than risk a suit, and 
that on the average 
causes took at least 
three years to reach 
the top of the list 
after they were ready 
for hearing. The de- 
lay after the causes 
were ready for hear- 
ing were the worst 
delays of all.” 

In order that we 
may overtake as 
many occupants of 
the woolsack as possible, we shall treat the 
remaining Lord Chancellors, whose names, 
even at the cost of some repetition, call for 
notice in this paper, in a somewhat more 
cursory style than we have hitherto adopt- 
ed. Thomas Wilde, Lord Truro, the brother 
of Lord Penzance, the second son of a Lon- 
don attorney, was born in 1782, educated 
at St. Paul's School, and called to the bar 
of the Inner Temple in 1817. Overcoming 
by unremitting perseverance an impediment 
in his speech (a defect, by the way from 
which curiously enough Sir William Erle 


ones 
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also suffered), he gained a footing at the 
bar by his appearance as junior counsel for 
the defence in Queen Caroline’s case, and 
rose with remarkable rapidity through the 
usua! grades of professional distinction to 
the woolsack. He was a most patient, com- 
petent, and enlightened judge. He died 
in 1865. 

Robert Monsey Rolfe, Baron Cranworth 
(1790-1868), did his most distinguished 
judicial work as a Baron of the Court of Ex- 
chequer. He held the Great Seal from 1852 
to 1858, and again on the resignation of Lord 
Westbury, from 1865 to 1867. He was a 
Liberal in politics. His death in 1868 was 
attributable to the phenomenal heat of the 
weather. He died without issue. 

Frederick Thesiger, Lord Chelmsford, was 
the seventh son of Charles Thesiger, Collec- 
tor of Customs in the island of St. Vincent, 
and was born in London in 1794. He was 
educated at Greenwich, and before betaking 
himself to the law served as a midshipman 
at the bombardment of Copenhagen. He 
was at first designed for the West India Bar, 
and joined the society of Gray’s Inn merely 
with a view to acquiring the formal degree 
of barrister at law. But the pleader in 
whose chambers he read strongly advised 
him to try his fortune in London first. Al- 
though hopeless of success, Thesiger hear- 
kened to his counsellor, and commenced his 
career as an English barrister in the end of 
1818. His unfavorable expectations were 
disappointed. He picked up some briefs at 
sessions; then he made a good appearance 
in defending Hunt, who was tried along with 
the infamous Thurtell (the author of the 
modern English scaffold) in 1824, for the 
murder of Mr. Weare, and in 1832 won a 
great ejectment case at Chelmsford —a vic- 
tory from which he derived his title, and 
which he always considered to be his palm- 
arytriumph. Probably outside critics would 
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assign this place to his cross-examination of | 
the forger Provis in the Smyth estate case. | 


Thesiger became successively Solicitor- 
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General (1844), Attorney-General (1845), 
on the death of Sir William Webb Follett — 
an infinitely greater Jawyer—and Lord 
Chancellor as Baron Chelmsford in 1858, 
under Lord Derby’s ministry. The most in- 
teresting event in his subsequent career was 
his being passed over by Mr. Disraeli, in 
1868, for the Chancellorship, in favor of 
Lord Cairns. ‘‘ He dismissed me,” Chelms- 
ford said, speaking of the Conservative Pre- 
mier, ‘“‘with no greater ceremony that if I 
had been his butler.” Chelmsford’s friends 
raised a great outcry over this dismissal, and 
it is still sometimes ignorantly spoken of as 
ajob. In point of fact, however, Mr. Dis- 
raeli knew what he was about and acted with 
perfect propriety. Although a facile and 
pleasing speaker and a fairly valuable poli- 
tical henchman, Chelmsford was not the 
kind of Chancellor that Disraeli needed. 
The Conservative party were weak in the 
country and: in the House of Lords, and 
their leader required a representative in that 
House who would do his work not only com- 
petently, but supremely well. No man with 
such an end to attain could hesitate for a 
single moment between Chelmsford and 
Cairns. Chelmsford was in his seventy- 
fourth year, and he was only an average 
debater, an average politician, an average 
lawyer, and an average man. Cairns was 
only forty-eight; he was a debater of the 
highest ability ; he was a statesman as well as 
a politician; he was, in Disraeli’s own lan- 
guage, “great in counsel”; as a lawyer he 
has had no equal in the present century, ex- 
cept Jessel, and he was also naturally a man 
of the greatest force and breadth of charac- 
ter. It is ridiculous to impute unworthy 
motives to Mr. Disraeli when reasons of such 
solidity and sufficiency for his promotion of 
Lord Cairns over Lord Chelmsford’s head 
can be given. 

Lord Campbell (1781-1861) need not 
long detain us here. The story of his life 
is familiar to everybody. The son of an 
established church minister in Fife, he began 
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his course at the bar in 1806 as a reporter, | 


making a few odd extra professional guineas 
as dramatic critic to the “ Morning Chron- 
icle.” A marriage with Mary 
daughter of the future Lord Abinger, Lord 
Chief Baron of the Exchequer, gave an im- 
petus to his career, and he followed his pre- 
decessors through the grades of honor which 


lead to the woolsack, deviating from the or- | 


dinary triumphal 
paths only to pick up 
the Lord Chancellor- 
ship of Ireland and 
Lord Chief-Justice- 
ship of the Queen’s 
Bench by the way. 
It was as Chief-Jus- 
tice that Campbell 
did his best work. 
But he succeeded as 
well in his Chancel- 
lorship as anindustri- 
ous, competent com- 
mon 
hope to do. 


could 
His xzsz 
prius reports contain 
Lord Ellenborough’s 
decisions, the lives 
of the Chief-Justices 
and the Chancellors, 
which, in Wetherell’s 
language, ‘added a 
new terror to death,” 


lawyer 


are his only magna 
opera. 
morning of Sunday, June 24, 1861. 
always wished to die suddenly, 
prayer was granted. The puisne judgeships 
of the Chancery Division have in our own 
time been occupied by many interesting 
figures. 

Perhaps the most picturesque of these was 
the last of the Vice-Chancellors — Sir James 
Bacon. An acute though not extremely 
accurate lawyer, he will be remembered 
chiefly by his vivacity, his brilliant wit, 
the literary flavoring which he imparted to 


Scarlett, | 





LORD HALSBURY. 





all his judgments, and the ripe old age to 
which he retained his seat on the Bench. 
His son is one of the most successful of the 
County Court Judges. We must notice also 
Sir Joseph Chitty, whose phenomenal prac- 
tice at the bar seemed at one time to mark 


| him out for a law-officership of the Crown. 


Sir Ford North, who was originally appointed 
a Judge of the Queen’s Bench Division, but 
was shortly after- 
wards transferred to 
the more congenial 
atmosphere of Chan- 
cery. Mr. Justice 
Romer who is the 
greatest judge of facts 
in the equity courts, 
and has scarcely a 
rival in his mastery 
of patent cases. He 
has two cardinal vir- 
tues in an equity 
judge. He seldom 
postpones his decis- 
ion, his judg- 
ments are almost in- 
variably short. Mr. 
Justice Romer has 
done more than any 
living judge to wipe 
out Chancery arrears 
and prevent fresh 
masses of them from 


and 


accumulating. He 


He was found dead in his chair on the { has a fine presence and an exquisite delivery. 
He had | 


and his | 


Mr. Justice Stirling divides with Lord 
Watson the honor of being a Scotch judge 
on the English Bench. In spite of the fact 
that the English Bar is a hunting-ground for 
Scotch talent, comparatively few members 
of that hardy and audacious race have in 
recent years reached the judge’s seat. Mr. 
Justice Stirling is able and sound, but has 
not many other distinguishing features. We 
may conclude this sketch with a brief notice 
of the evangelical Chancellors. The first of 
the group, Lord Hatherley, Sir William Page 
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Wood, was born in 1801, called to the Bar 
in 1827, took silk in 1845, was made Solici- 
tor-General in 1851, Vice-Chancellor in 
1853, a Lord Justice of Appeal in 1868, 
and Lord Chancellor in the same year. He 
resigned in 1872, and died in 1881. The 
second Lord Cairns is too familiar a figure 
to readers of THE GREEN BAG to need the 
facts of his life to be recorded. The third 
Lord Selborne (Sir Roundell Palmer), was 
Lord Chancellor in 1872, and again in 1880. 
These three great judges possessed very 
different characteristics, and did very differ- 
ent work. Hatherley’s name is most strongly 
associated in the mind of his profession with 
the elevation, so fiercely denounced by Sir 
Alexander Cockburn, of Sir Robert Collier 
to the Privy Council by a technical evasion 
of the Judicial Committee Act and by Lord 
Campbell’s unfair comments on his habit of 
delivering judgments ore fenus. The fusion 
of law and equity and the establishment of 
the present English judicature system were 
the chief works of Selborne and Cairns. But 





they were all three alike in their devoted 
Churchmanship and Evangelicalism. Hath- 
erley and Cairns taught in Sunday-schools 
almost to the end of their brilliant careers, 
and Selborne has contributed to religious 
literature three works of permanent value. 
‘Hymns of Praise,” “A Defence of the 
Church of England against Disestablish- 
ment,” and ‘Ancient Facts and Fiction 
concerning Tithes.” 

Lord Herschell, who became Chancellor 
in 1886, and again in 1892, has made a 
great name for himself as a sound commer- 
cial lawyer, and also as an administrator 
who declines to apply “the spoils system” 
unduly in the distribution of legal patron- 


age. 

Lord Halsbury, who was Tory Chancellor 
in 1885, and again in 1886 to 1892, is one 
of the cleverest men upon the Bench, and 
surprised everybody by developing singular 
judicial qualities during his tenure of the 
Great Seal. 


LEX. 








428 





The Green Bag. 





THE ETHICS OF LAW. 


By Cor. J. T. Houmes. 


T is the wisdom of the Odyssey, un- 

changed by the flight of time, that, 

‘+ True friendship’s laws are by this rule expressed, 
Welcome the coming, speed the parting guest.” 
With whom, what class, or guild, or call- 

ing, or profession, in the affairs of this life, 
can they find more appropriate illustration 
than with the ministers of justice! 

That justice, a crowning attribute of 
Deity, committed, in part, to human keep- 
ing, for the centuries, is the touchstone of 
the law. Every rule that favors and facili- 
tates its administration in and through the 
conduct of judges and lawyers and officials 
lies within the domain of the theme pro- 


posed. 
Professor Swing defined in attractive lan- 
guage: ‘ Geography is a map of the world ; 


ethics is a beautiful map of duty. This 


ethics is not Christianity, it is not even reli- | 
gion; but it is the sister of religion, because | 


this path of duty is in full harmony, as to 
quality and direction, with the path of God.” 

‘‘The science of right conduct and char- 
acter.’”’— The ethics of law must, therefore, 
be the science of right conduct and char- 
acter in the enactment and the enforcement 
of law, and the “character” must affect 
both actor and enactment. 

Perhaps the most accurate recorded de- 
finition — it is said to be most “ satisfying” 
—is that of Professor Birks. ‘Ethics is 
the science of ideal humanity.” The legal 
profession, being an intensely practical body 
of humanity, substitutes that word practical 
for the professors ideal. The code of 


morals in law, or medicine, or religion, which | 


remains in the region of the ideal is largely 
useless. 


? Anaddress delivered at a Columbus, Ohio, Bar banquet, 
Feb. 8, 1895. 











| the wabbling, and 


This is not dispensing with the ideal, or 
giving rein to licentiousness. Nothing hu- 
man is perfect, and so the highest standard 
of ethics attainable in practice is a response 
to the calls of human and divine laws. 

If driven to a single word as a definition, 
that word in English would possibly be 
“ duty.” 

The eleven commandments contain the 
grandest code of ethical rules that the world 
has ever seen. 

Their spirit, friendly to human life, to 
human society, to good government, to hu- 
man happiness, pervades the body of our 
human laws, written, unwritten, and mixed. 

Their details and refinements, ever of 
binding obligation on the life and the con- 
science, circumscribed and embraced by the 
limits of duty, are infinite. 

‘‘Learn to do well; seek judgment, re- 
lieve the oppressed, judge the fatherless, 
plead for the widow,” are telling types from 
the pen that was touched with fire from the 
skies. 

In this code of duty are loyalty to law, 
loyalty to judges, loyalty to the talents and 
essential integrity of professional brethren, 
loyalty to clients and to their honorable 
causes. 

It is the fact, and the consciousness of 
judge, jury, officers, and counsel that duty 
has been performed, when the millionaire or 
the penniless infant, the powerful corpora- 
tion or the natural person steps into the cor- 
ridor, victor or vanquished, after the forms 
and substance of law have been invoked and 
finally exhausted, when thereunder justice 
has been done, that true ethics are illus- 
trated. 

The abuse of the power of the law-giver, 
indirection, here and 
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there, of the law's executors, whether 
clothed with the ermine or holding the brief, 
cannot modify or shade these rules any more 
than crime can spot the law, or the impris- 
oned or executed murderer abrogate social 
rights. 

It is germane to the subject to say, no 
matter whose the original ‘“‘ happy thought” 
which this occasion bodies forth — a living 
reality — he was thinking for the good of 
his fellows, of his clients, of his city, of 


the commonwealth — discharging duty, the | 
measure of all true ethics, and, unknown | 


though he may be, he has, for one, my sin- 
cere thanks. 

It is said that whenever a salt spring 
breaks out at a distance from the ocean, 
its vicinity immediately abounds with salt 
plants, although none ever grew there 
before. 

In some regions, when the spruce pine 
and the white birch are destroyed, poplars 
spring up instead, though none were ever 


seen there before; where the fires sweep | 
away the original wood, the new saplings | 
are often of wholly different species. It | 


would be well to nurture this new growth 
which comes out of soil o’erswept by the 
vivifying heat of that ‘‘ happy thought.” 
Usage and some respectable authority 
recognize ‘bad ethics,” but there is an 


anachronism, or better, a solecism in the | 


phrase. It is the inversion, in a sense, of 
the sentiment of a waggish cynic of fifty 
years ago, who described some of his neigh- 
bors as “ religious devils.” 

The ethics of the law are presumptively 
good, and therefore, the other kind goes 
over the garden wall. 

Divorced from the members of the pro- 
fession, the ethics of law would be a dried 
“barren ideality.” 

When with uplifted hand, in the days of 
supple body, of youthful face, of eyes un- 








dimmed that looked far into the future, of 
hopes that bounded and thrilled, each took 
the simple, solemn formula as his rule of 
professional life: ‘ I do solemnly swear that 
I will support the Constitution of the United 
States and of the State of Ohio, and that I will 
honestly and faithfully demean myself as an 
attorney and counselor at law in these 
courts,” he adopted, in few words, the code 
of ethics which the oath of the Genevan 
Advocate makes binding on the conscience 
through the professional duties of each day 
until the final sunset. 

It is an epitome which never loses its in- 
terest or its eloquence. 

“IT solemnly swear before Almighty God 
to be faithful to the Republic, and the Can- 
ton of Geneva; never to depart from the 


respect due to the tribunals and authorities ; 


never to counsel or maintain a cause which 
does not appear to be just or equitable, 
unless it be the defense of an accused per- 
son; never to employ, knowingly, for the 
purpose of maintaining the cause confided 
to me, any means contrary to truth; and 
never to seek to mislead the judges by any 
artifice or false statement of fact or law; to 
abstain from all offensive personality, and 
to advance no fact contrary to the honor or 
reputation of the parties, if it be not indis- 
pensable to the cause with which I may be 
charged; not to encourage either the com- 
mencement or continuance of a suit from 
any motive of passion or interest; not to 
reject for any consideration personal to my- 
self the cause of the weak, the stranger, or 
the oppressed.” 

‘Clear, stern, lofty language”; it has in 
it the square and compass, the plummet and 
anchor of the truest, purest legal ethics. 
The gifted Duffield said: “It has in it the 
sacred savor of ‘Divine inspiration, and 
sounds almost like a restored reading from 
Sinai’s original, but broken tablets.” 
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WHEN MIGHT WAS RIGHT. 


By ARCHIBALD R. Watson. 


HAT there should ever have been an 

age when the violence of combat was 
sanctioned by the law, seems strange in these 
days of crusade against pugilists and duel- 
lists. In early times, however, when igno- 
rance held extensive sway, and superstition 
caused humanity to quake with the dread of 
unknown evils; when a martial spirit ruled 
the mind of man, tinctured with fanciful 


| 
} 
| 
| 
| 
| 


| think. 


carried them when trial by wager of battle 
was introduced. But here they stopped to 
How about witches? It was a well 
known fact that dogs’ teeth, bits of stone 
and such things if worn about the person, 
would enlist the sympathies of these unearth- 
ly creatures. In view of the absolutely im- 


| partial attitude of Heaven, might not the tide 


religious conceptions, it was not necessarily | 


contempt of court to resort to an argument 
of arms in its presence. Far from it; for, 
under circumstances, the grave and dignified 
justices, ermined and bewigged, would even 
“arrange the preliminaries,” and then ob- 
serve with that disinterested interest which 
becomes the judiciary, the belligerent liti- 


gants. With weapons sharper than tongue of | 


shrewdest lawyer, with repartee readier than 
anything presently forensic, and with confi- 


seeker, the plaintiff and defendant appealed 


| 


of war, 7x a doubtful case, be turned in favor 
of the disputant who possessed these sym- 
bols of sorcery? Legal ingenuity triumphed. 

A prefatory oath was devised, embracing, 
with true legal comprehensiveness, “all possi- 
The parties were made to pro- 
claim: “ Hear this, ye Justices, that I have 
this day neither cat, drank, nor have upon me, 


ble cases.” 


netther bone, stone, nor grass; nor any en- 
chantment, sorcery or witchcraft, whereby the 
law of God may be abased, or the law of the 


| devil exalted. So help me God and his saints.” 
dence more sublime than any modern justice | 


to a heavenly tribunal to judge between their | 


conflicting pretensions and manifest its deci- 
sion in the overthrow of him whose arm was 
raised unrighteously. What a glorious, chiv- 
alrous thing, was this simple and bold de- 
vice! What an exalted notion that of an 
original resort to a dispensary of justice, 
omniscient, omnipotent and _ incorruptible! 
And was not ample sanction and perhaps 
suggestion, afforded by the scriptural prece- 
dent of David and the giant? 

Thus far the enthusiasm of our ancestors 


And so the farce proceeded. From sun- 
rise until sunset, the conflict, if not sooner 
terminated, might continue. By this means 
was the guilt or innocence, right or wrong 
of the litigants decided. As legally contro- 
verted facts are now-a-days determined by 
their probability, as established by evidence, 
this monument to the ignorance, superstition 
and ferocity of our progenitors has been 
destroyed. Wager of battle is no longer in 
vogue. Wrongs are redressed and rights 


recognized by means of gentler arts, just as 
effective, and, as we like to say, ‘‘ much more 
civilized.” 
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LONDON LEGAL LETTER. 


Lonpvon, Aug. 1, 1895. 


HE law of the bag has never been set out in 
print in this country or, so far as I am 
aware, in America. May I therefore give it pub- 
licity in the forum of THE GREEN Bac, the place 
of all places where it should first appear? It may 
be retorted that the bag has no law, which of 
course is true; but only in the sense and to the 


extent in which it may be said that the relations | 


between solicitors and barristers are not matters 
of law. Custom governs them, and it is custom 
and not law which provides the limitations upon 
the intercourse between client and counsel, and 
the garb which a barrister shall wear when in 
court, and how he shall comport himself in his 
social meetings with “the other branch of the 
profession,” and the amount and the manner of 
the payment of his fees, as well as scores of other 
things more or less important in the daily life of 
an English lawyer. But this custom has all the 
weight and authority of law, and doubtless, if oc- 
casion should arise, would be construed as if it 
were law. 

In the first place, then, only barristers use bags ; 


and by bags are generally understood the stuff- | 


goods bags of the pattern which adorns the title- 
page of this magazine. Solicitors go about with 
leather hand-bags which are sold in the portman- 
teau shops as “ brief-bags.’”’” ‘The stuff bags are 
to be procured only at the quaint, Dickens-looking 
wig-shops in the various alleys and courtyards of 
the Inns of Court. Inthe next place, and with all 
due deference to the GREEN Bac, there are only 
two colors known in stuff bags—blue and 
red. ‘The blue bag is used exclusively by juniors, 
and a junior is one who has not “ taken silk,” or, 
in other words, become a Q.C. As many able 
barristers do not care to take silk, there are hun- 
dreds of gray-haired juniors. All Queen’s Coun- 
sel use red bags, but all who use red bags are 
not Queen’s Counsel. ‘This sounds a good deal 
like the Athanasian Creed, and is, perhaps, quite 
as comprehensible ; but I may make it plainer 
by saying that the blue bag is used almost exclu- 


sively by men who have been only a comparatively | 





few years at the bar. While a Q. C. has the red 
bag by virtue of his position, the junior has it 
only by favor, and by favor of the Q. C. Ifa 
junior in a case in which he is led by a Queen’s 
Counsel attracts the attention of his leader and 
gives him commendable assistance, the Q. C. may, 
if he likes, present the junior with a red bag; but 
in such a case the bag is sent to the chambers 
of the junior by the Q.C.’s clerk, who is ex- 
pected to receive a guinea for the favor — as his 
perquisite. ‘Thenceforward the junior will carry 
his own bag, as it has changed color; whereas a 
small boy or a clerk was necessary as a bearer of the 
blue bag. Such, in brief, is the law of the bag. 
It may be childish and absurd, particularly in the 
eyes of Americans, but so are many other of the 
customs which have grown up in the Temple dur- 
ing the past three or four hundred years, and not 
even the most radical of modern reformers would 
care to abolish them. 

The Society of Co-operative Legislation, in 
which it is hoped all English-speaking people will 
take an interest, has now got fairly to work — at 
least it has begun to map out a programme of 
work, and there is no doubt that the programme 
will be well carried out. Sub-committees have 
been appointed on (a) Forms and Methods of 
Legislation; (4) Mercantile Law; (¢c) Com- 
parative and Historical Jurisprudence; (@) Pro- 
cedure, and (¢) Foreign and Colonial Correspon- 
dence. ‘The names of those who have agreed to 
serve on these committees embrace eminent bar- 
risters and solicitors, text-book writers and uni- 
versity professors. Many of them are well known 
in America, as, for instance, Lord Davey, Professor 
Thos. Erskine Holland, professor of international 
law at Oxford ; Sir Courtenay IIbert; Sir Wm. R. 
Mason, Warden of All Souls, Oxford; Judge 
Chalmers; Arthur Cohen, Q. C.; Lord Justice 
Lindley ; Master Macdonnel; Mr. Justice Mat- 
thew; Dr. Stubbs; Professor Dicey; Professor 
Jenks; Professor Maitland ; Sir F. Pollock ; Lord 
Watson ; Professor Westlake ; Lord Justice Rigby ; 
Lord Shand, and Mr. Justice Wright. The com- 
mittees have met and each has taken up one or 
two subjects upon which certain members of the 
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Committee will compile papers. ‘These papers, 


after being submitted to the General Committee, | 
| there are those in this country who, having had an 


will then be given to the members of the society ; 
and it is hoped that in the course of a compara- 
tively short time the fruits of these labors will 


form a substantial addition to the accessible sources | 


of information on comparative law and _legis- 
lation. 
It is a matter for congratulation that from the 


outset the committee have undertaken work that | 
will have a practical and not a purely speculative | 
value. The Committee on Forms and Methods | 
of Legislation, for example, in endeavoring to | 
procure information as to how laws are enacted | 


in other countries, what revision bills have before 
they are introduced into the legislative body, 
under what circumstances they may be offered, to 


what scrutiny and redrafting they are subject in | 


committee, and how they are passed through suc- 
cessive stages until finally they develop into laws. 
The Committee on Mercantile Law will consider 
the question of the laws of bankruptcy in various 
countries, and of bills of exchange and negotiable 
instruments and a part of the broad question of 
partnership. ‘The Committee on Procedure has 
begun with even a still more practical subject, and 


that is the question of fees and costs in litigious | 


matters. It is proposed to issue to lawyers in 


e : . : ‘ 
various countries a series of questions as to how 


fees and costs are arrived at, and to ascertain if 
possible, by submitting a hypothetical case, what 
they would amount to in a given suit. It is prob- 


able that no report the Society may make will be | 
read by lawyers and laymen with so much interest | 
as this on fees. ‘The fees and costs here in Eng- | 


land appear to many Americans and to all 
Englishmen to be excessive. ‘They certainly are 
restrictive if not almost prohibitive of litigation, 
for no one can contemplate the consequences of 


an unsuccessful appeal to the courts without con- 
sidering the possibility of bankruptcy. And yet 


experience of the charges of American lawyers, 
prefer the English system, for here the litigant 
may make some calculation of the prospective 
cost. He knows what will be charged for each 
visit to his solicitor and, at least approximately, 
what fees for settling pleadings, advising on evi- 
dence, retainers for attendance in courts and re- 
freshers, will be paid to counsel; and when it is 
all over he knows that he may have the satisfac- 
tion of having an itemized bill of the charges, and 
if he is not satisfied with it, he may have it taxed. 
But his experience in America teaches him that 
his lawyer there will make his charge in a lump 
sum, that it will be based upon no fixed rule, that 
it will amount to as much as there is a hope of 
collecting, and that from it there is no appeal. 
How unsatisfactory this is may be gathered 
from a recent New York lawyer’s charge which has 
occasioned considerable comment here. In 1890 
a firm of merchants in London obtained judgment 
here in the English court against a New York 
business man for 4184, or about $894. The de- 
fendant appeared and defended the suit. Not 
being able to collect the judgment here, the 
English solicitors sent it to a New York firm of 
lawyers. ‘They brought suit on the judgment, 
collected the money and remitted it, less $1000, 
which they charged for their services to their 
London clients. Fortunately the proceedings 
were protracted for four years and a half, and the 
judgment carried with it interest at six per cent 
upon the sum claimed, otherwise there would 
have been nothing to remit. As it is, the unfortu- 
nate London plaintiff, after nearly five years’ delay, 
received $139.85, while the New York lawyers 
pocketed $1000 ! 
STUFF GOWN. 
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CURRENT TOPICS. 


LITERARY ADVERTISING. — If this is not the golden 
age of modern light literature — and clearly it is not 
— it is at least the golden age of literary advertising. 
What matters it that the literary giants of the cen- 
tury have passed away, leaving no competent success- 
ors, if the press can inflate the latter to dimensions for- 
eign to their nature and capacities? Take for a 
prominent example ‘+ Trilby ”’— in its best aspect a 
feeble imitation of Thackeray (even to the name of 
«« Little Billee’’), and for the rest a clever sketch of 
Bohemian artist-life, with a perfectly absurd and in- 
credible plot ; by what right has it found a larger sale 
than any other novel of the last quarter of a century? 
Why should it distance the exquisite «* Lorna Doone” 
and the heart-breaking ** Tess”? By no right, but 
simply by dint of printers’ ink. So of Mrs. Hum- 
phrey Ward’s unspeakably dreary tales. So of Rob- 
ert Louis Stevenson’s adventurous romances. The 
taint of the puffer is over them all. The public are 
told when the novelist sets at work; what he eats, 
drinks, wears, and where and how much he sleeps ; 
an interview is furnished to enable him to puff him- 
self. We are told where he has gone to get ‘local 
color.” The kettle is kept stirring, until the cover 
is taken off finally. Then we are told how much he 
receives (generally about four times the value of the 
thing), and how many copies Mudie or the Mercan- 
tile takes in, and how you can’t get a copy of the first 
edition for love or money, and how many thousands 
a week it is selling, and so on. Correspondents 
spring up in the newspapers to discuss or conjecture. 
(On some of the letters probably no postage is paid.) 
The Critic, for example, has had a distinct depart- 
ment of ‘+ Trilbyana” for months, and has even is- 
sued a small book as a tender to the famous novel. 
So one can hardly take up a newspaper or magazine 
without learning of the birth of a new and successful 
author, or the rehabilitation of an old and unfortunate 
one. They come thicker than summer clouds or au- 
tumn leaves or Canada flies. The .number of new 
poetical stars discovered would keep an astronomical 
observatory busy, but they mostly turn out rockets — 
one cannot be found bright enough even for a lau- 











reate. When one of the newcomers makes a fair 
success, immediately his waste-basket is eagerly ran- 
sacked, by the publisher or himself, for all the trash 
he has ever perpetrated, and then that is spawned on 
the market. As one who has read four hundred nov- 
els in the last twelve years, the writer hereof may 
reasonably believe that his statement should cause 
some surprise when he confesses that, standing by the 
counter of a public library, and listening to the titles 
of books demanded by high-school misses, raw boys, 
and sentimental old maids, wan widows, and worn 
wives, he does not recognize one title in four. If the 
novelist can gain the stage as a helper, even in the 
form Of a burlesque, his fortune is indeed secured, as 
witness ‘* Mr. Barnes of New York” and * Trilby.” 
The magazine interview, especially when illustrated, 
is worth (and costs) much money to the aspirant. 
An American lecture tour, or even a tour without 
lectures, is valuable even more as an advertisement 
than for its immediate product. An authoress’s di- 
vorce has been utilized as an advertisement of her 
works. The anonymous dodge is also highly es- 
teemed, as witness ‘‘ The Bread Winners’ and the 
current life of Joan of Arc. When a prize to the 
right guesser is added, this is very fetching. So is 
a well-advertised prize contest for best authorship — 
it carries the rejected as well as the accepted. Even 
the death of the author adds to his ‘* boom,” and his 
first edition brings a fanciful price. Think of a copy 
of Poe’s worthless ‘*‘ Tamerlane” selling for $1875 ! 
This instrumentality of puffery is used even in the 
law-book market. The patient legal camel is kept 
well informed of the monstrous paper burden pre- 
paring for his aching back. Almost every law-book 
publisher runs his own law periodical, to advertise 
and puff his own books, and damn (at least with 
faint praise) those of his rivals. This is sometimes 
done very politely — reminding one of the extreme 
and deadly courtesy of the hero of the clever story, 
‘¢ The White Company.” (We get nothing for this 
puff.) <«* Blow your own horn” is a shrewd maxim, 
and so, for example, the enterprising West Company 
blows its own ‘‘ Horn-Books.” It is bad enough 
that books should be published. We sometimes sigh 
for an inquisitorial bonfire of them. But it would be 
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a public blessing if the entire herd of hired puffers 
could be afflicted with pen-paralysis, although even 
then they probably would dictate to type-writers, and 
the last state would be worse than the first. 


JuDGE THompPson’s Book. — Now, having freed 
our minds on the subject of puffery, we desire to try 
our own hand at it, not on a retainer, but from a 
sense of duty to our profession. A great legal ship 
has lately been launched, or at least partly, for it is 
so big that it has to be sent off the ways in compart- 
ments. Judge Seymour D. Thompson’s work on 
Corporations is half out of its shell — to change the 
figure — and will be wholly delivered in the autumn. 
This is the largest legal treatise ever published in 
America, or anywhere else, probably, and the most 
important since Kent’s Commentaries and Story’s 
Equity Jurisprudence. The subject is the most vital 
one in this time and this country, and it is discussed, 
as the result of sixteen years of thought, research, 
and labor, by one who is a master of the subject, 
and probably the ablest master of it now living, or 
who has ever lived, in America. We have examined 
the first three volumes with considerable care, and 
put them to a practical test in study and in writing 
upon some of the minor topics treated, and although 
our expectation was large, it is not ‘n the least dis- 
appointed. The summary and plan of the work laid 
out in the first volume is in itself a masterpiece of 
analysis and arrangement, and it almost follows that 
the man who could draw it up can write up to it with 
the same wisdom — ex fede Herculem. It is evident 
that when these six volumes are completed the last 
word will have been uttered on Corporations, at least 
(as the author would probably say) until the courts 
are called on to decide more cases, and it would be 
as foolish for a lawyer to try to do without them as it 
would be to try to navigate a ship without a compass 
through the Archipelago. It is not our office, nor 
have we the space, to point out its merits, save in a 
general way, but it requires small space to allude to 
its sole demerit, which, after all, is a mere matter of 
taste. To our taste, then, Judge Thompson exhibits 
a too frequent tendency toward polemics and a lack 
of temperateness in criticism, — a characteristic very 
noticeable also in another celebrated writer, Mr. 
Bishop, in whom it shows to a ridiculous extent. 
Judge Thompson’s honest indignation against judicial 
construction which helps corporations in wrong and 
oppression, as he deems it, leads him sometimes to 
indulge in language more remarkable for robustness 
than politeness. This is not the way in which legal 
classics are written. Kent and Story did not thus 
write. The style that would be perfectly suitable in 
the «* American Law Review,” and is intended to 





produce an impression of advocacy, will not effect so 
lasting an influence as a calm and judicial tone. 
Suppose Judge Thompson should really be wrong 
and the judges right? This is not impossible, but 
Judge Thompson writes as if it were not possible. 
We love one who has the courage of his honest con- 
victions, in debate or in polemical writing, but when 
he embalms his convictions in print and sheepskin, 
with a reasonable hope of influencing the legal world, 
he should temper the wind to the shorn lamb of the 
bench, and as it were, blow through a seive. It is 
however a great triumph to write six thousand pages 
and commit no more serious fault in them than this, 
and it will be considered by many a failing that «* errs 
on virtue’s side.” At all events, Judge Thompson, 
by vast labor, by exceptional ability, and by consid- 
erable self-sacrifice, has (to change the figure again) 
produced the most stupendous monument of legal 
learning and mental vigor that has been reared any- 
where in the world in half acentury. He has a right 
to be proud of it, and he has made the legal world 
greatly his debtor. 


THE INCOME TAX. — The enterprising publishers 
who issued Mr. Carrington’s and Mr. Roger Foster’s 
‘* treatises ’’ on the late lamented Income Tax Law,— 
an English edition of the latter was issued in June,— 
should not have been ‘ knocked silly’ and have al- 
lowed another publisher to put forth a treatise on 
‘¢ How to get it Refunded.” There is nothing like 
presence of mind in emergencies. 


NOTES OF CASES. 


THE DuTy OF RETREATING. — The old common 
law is generally believed to have held that if a man 
was murderously assailed he could not stand his 
ground and forcibly resist, but must run away if he 
could, or ‘* retreat to the wall,” as the old phrase 
was, if he could safely do so. Probably most of 
the old cases held this, and probably the doctrine 
has been pretty generally accepted in this country 
until a recent period. The old text-writers differed, 
however, Hale laying down the duty to retreat, East 
holding the contrary. This was a singular inconsis- 
tency in the common law, for under that law one 
might not do for himself what he might do for his 
wife, his child, or even a stranger, that is, forcibly 
prevent a felony. The law was inconsistent also in 
its application of the doctrine, making a distinction 
between an assault in one’s own house and an assault 
outside, even on his own land; even holding that a 
man threatened with highway robbery, with a good 
horse under or in front of him, and thus well pro- 
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vided for retreat, was not bound even to try to run 
away. Mr. Bishop, who is always original, scouts 
the doctrine of retreating (as does Wharton), and 
holds that one failing to resist a murderous attack 
and endeavoring to get away is guilty of misprision 
of felony! 

The states of Iowa and Alabama are prominent 
adherents to the old dogma of the necessity of re- 
treating. In State v. Donnelly, 69 Iowa, 705; 52 
Am. Rep. 234, it is held that where one is felonious- 
ly and dangerously assailed, he is bound to retreat if 
he can do so without danger; citing People v. Sul- 
livan, 7 N. Y. 396, and cases from Georgia, Missis- 
sippi and California. (The doctrine of the Sullivan 
case is that ‘* the right to defend himself would not 
arise until he had done every thing in his power to 
avoid the necessity of defending himself.’ In Shorter 
v. People, 7 N. Y. 193, the court said, «« After a 
conflict has commenced, he must quit it, if he can 
do so in safety, before he kills his adversary ; but 
this was oditer because the assault by the deceased 
was only with the naked hand, and the defendant 
pursued him with a deadly weapon; so the question 
of retreat was not involved.) The Alabama court 
carries the duty of retreating to extreme length. 
Thus in Lee wv. State, g2 Alabama, 15; 25 Am. St. 
Rep. 17, it was held that one must retreat even from 
his own land, if beyond the curtilage ; and in Martin 
v. State, go Alabama, 602 ; 24 Am. St. Rep. 844, it 
was held that when one assailed in his own house 
retreated from it, he lost the protection of his ‘+ cas- 
tle,’’ and must continue his retreat and could not de- 
fend himself with a deadly weapon unless it appeared 
to be reasonably necessary to avoid great bodily 
harm. 

But there is an important and increasing line of 
recent decisions which deny that one thus assailed 
must retreat at all, and hold that he may ‘ stand his 
ground.” 

In Runyan v. State, 57 Indiana, 80; 26 Am. Rep. 

2, the court said: «* A very brief examination of the 
American authorities makes it evident that the an- 
cient doctrine, as to the duty of a person assailed to 
retreat as far as he can before he is justified in re- 
pelling force by force, has been greatly modified in 
this country, and has with us a much narrower appli- 
cation than formerly. Indeed the tendency of the 
American mind seems to be very strongly against the 
enforcement of any rule which requires a person to 
flee when assailed, to avoid chastisement or even to 
save human life, and that tendency is well illustrated 
by the recent decisions of our courts, bearing on the 
general subject of the right of self-defence. The 
weight of modern authority, in our judgment, estab- 
lishes the doctrine that when a person, being with- 
out fault and in a place where he has a right to be, 





is violently assaulted, he may, without retreating, 
repel force by force, and if in the reasonable exer- 
cise of his right of self-defence, his assailant is killed, 
he is justifiable.” And so a charge that ‘+ before a 
man can take life in self-defence, he must have been 
closely pressed by his assailant, and must have re- 
treated as far as he safely or conveniently could, in 
good faith, with the honest intent to avoid the vio- 
lence of the assault,” was held error. This doctrine 
is reiterated by the same court in State v. Page, 40 
N. E. Rep. 745, where the duty of retreating is lim- 
ited to cases of non-felonious assaults and mutual 
broils and combats. The court observe : — 


“But if applied to all cases where a person going his 
lawful way is assaulted, without reference to the question 
whether a felony or a mere trespass on the person is man- 
ifestly intended, it (the duty of retreat) would require a 
man to flee before another who murderously assailed, or a 
traveler to flee before a highway robber, or a woman to flee 
before her would-be ravisher, before resorting to extreme 
measure of defense. It is safe to say that the law puts up- 
on a person no such necessity. The old writers on ‘justi- 
fiable homicide ’ — that is, homicide committed in the re- 
sistance of felonies — make no mention of the duty of re- 
treating.” 


The same doctrine was adopted by the Ohio su- 
preme court, in Balker v. State, 29 Ohio St. 184; 23 
Am. Rep. 731, where the subject is learnedly exam- 
ined, and the decision was that where a person in 
the lawful pursuit of his business, and without blame, 
is violently assaulted by one who manifestly and ma- 
liciously intends and endeavors to kill him, the per- 
son so assaulted, without retreating, although it be 
in his power to do so without increasing his danger, 
may kill his assailant if necessary to save his own 
life or prevent enormous bodily harm. The court re- 
mark : «* We can safely say that the rule announced is 
at least the surest to prevent the occurrence of occa- 
sions for taking life; and this by letting the would- 
be robber, murderer, ravisher and such like know 
that their lives are in a measure in the hands of their 
intended victims.” 

It has even been held that the person threatened 
may assume the defensive-offensive and make his as- 
sailant retreat in case of reasonable apprehension. So 
the Michigan supreme court, in Pond v. People, 8 
Mich. 177, held: ‘+ If any forcible attempt is made, 
with a felonious intent against person or property, 
the person resisting is not obliged to retreat, but may 
pursue his adversary, if necessary, till he finds him- 
self out of danger.” This was followed, People v. 
Dann, 53 Mich. 490; 51 Am. Rep. 151, when the 
deceased came armed upon the defendant’s premises 
to take away property purchased by him at an invalid 
execution sale. 

In Kentucky the courts go still further, and hold, 
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as in Bohannon v. Commonwealth, 8 Bush, 481; 8 | of his business, that is, doing what he had a right to do, 


Am. Rep. 474, that where a man has been threat- 
ened by another with murderous violence, he may 
arm himself and go about his legitimate business, 
and if «* he casually meets his enemy, having reason 
to believe him to be armed and ready to execute his 
murderous intentions, and he does believe, and from 
the threats, the previous assault, the character of the 
man, and the circumstances of the meeting, he has 
the right to believe, that the presence of his adver- 
sary puts his life in imminent peril, and that he can 
secure his personal safety in no other way than to kill 
him, he is not obliged to wait until he is actually as- 
sailed. He may not hunt his enemy ard shoot him 
down like a wild beast ; nor has he the right to bring 
about an unnecessary meeting in order to have a pre- 
text to slay him; but neither reascn nor the law de- 
mands that he shall give up his business and aban- 
don society to avoid such meeting.” 

In Missouri, the doctrine of the last case has re- 
ceived an extension, and it was held in the very re- 
cent case of State v. Evans, 28 S. W. Rep. 8, that 


| 


one whose life has been threatened may arm himself | 


and knowingly go into the vicinity of the threatening 
party ; and that the mere fact that he does so in the 
expectation of being attacked will not deprive him 
of the right to take life in self-defense. In comment- 
ing upon this case a recent writer of the Harvard 


Law Review suggests a doubt whether the right of | 


the threatened person to go into his enemy’s presence 
is not dependent on the necessity of his doing so in 
the pursuit of his legitimate business. But I agree 
with the editor of the New York Law Journal that no 
such distinction is reasonable, and that no person 
can by murderous threats exclude another from any 
part of the habitable globe, so long as he does not 
provoke an assault. The doctrine intimated by the 
Review would be extremely inconvenient in case the 
threatening party were a commercial traveller or a 
or a post-office carrier. May not one go to church 
or to the theatre although he knows his enemy is 
lying in wait for him there ? The liberty of the cit- 
izen may not be thus circumscribed. In some of our 
frontier communities such a rule would amount to a 





serious embarrassment if not a total suspension of | 


commercial industry and enterprise. 

The most recent and authoritative judicial declara- 
tion on this subject is found in the case of Babe 
Beard, in the United States supreme court. This was 
a case of homicide upon the defendant’s premises and 
in resistance to an unlawful carrying away of his 
property, and must be regarded as a notable exten- 
sion of the ‘‘ castle” doctrine. Mr. Justice Harlan 
said : — 

“The Court, several times in its charge, raised or sug- 
gested the inquiry whether Beard was in the lawful pursuit 


when, after returning home in the afternoon, he went from 
his dwelling-house to a part of his premises near the or- 
chard fence, just outside of which his wife and the Jones 
brothers were engaged in a dispute—the former endeav- 
oring to prevent the cow from being taken away, the latter 
trying to drive it off the premises. Was he not doing what 
he had the legal right to do, when, keeping within his own 
premises and near his dwelling, he joined his wife, who 
was in dispute with others, one of whom, as he had been 
informed, had already threatened to take the cow away or 
kill him? We have no hesitation in answering this ques- 
tion in the affirmative. * * * In our opinion, the 
Court below erred in holding that the accused, while on 
his premises, outside of his dwelling house, was under a 
legal duty to get out of the way, if he could, of his assail- 
ant, who, according to one view of the evidence, had 
threatened to kill the defendant, in execution of that pur- 
pose had armed himself with a deadly weapon, with that 
weapon concealed upon his person went to the defendant’s 
premises, despite the warning of the latter to keep away, 
and by word and act indicated his purpose to attack the 
accused. 

“ The defendant was where he had a right to be when 
the deceased advanced upon him in a threatening manner 
and with a deadly weapon; and if the accused did not pro- 
voke the assault and had at the time reasonable grounds 
to believe, and in good faith believed, that the deceased 
intended to take his life or to do him great bodily harm, 
he was not obliged to retreat, nor to consider whether he 
could safely retreat, but was entitled to stand his ground 
and meet any attack made upon him with a deadly weapon, 
in such way and with such force as under all the circum- 
stances he, at the moment, honestly believed, and had 
reasonable grounds to believe, was necessary to save his 
own life or to protect himself from great bodily injury.” 


The necessity for retreating is necessarily ignored, 
although the point is not explicitly passed upon in 
Tillery v. State, 24 Tex. App. 251; 6 Am. St. Rep. 
882, and Bemarda v. State, 88 Tam. 183; and in 
Perkins v. State, 78 Wis. 551, it was held error to 
charge that self-defence ‘+ will not justify the killing 
if the necessity for the killing can be avoided by re- 
treat” ; and in State v. Reed, 53 Kans. 767; 42 Am. 
St. Rep. 322, it was held «* that if one is unlawfully 
attacked by another, he may stand his ground and 
use such force as reasonably appears necessary to re- 
pel the attack and protect himself.” 

It seems to the writer that the modern doctrine is 
the more reasonable. As the question of the safety 
of retreat is one that must be instantly decided by 
the person assailed, he should be left to judge of it, 
and if he chooses to stand his ground he is exercising 
the right of the citizen and should be absolved. There 
is no pretence that one assailed with bare fists may 
not resist with bare fists and is not bound to run 
away, and it seems a travesty on justice to say that a 
would-be murderer has larger privileges and must be 
afforded a greater opportunity to commit wrong. 
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THE GREEN BAG. 


THE GREEN Bac finds the following in a letter to 
it from a New York lawyer: “Recently I had as 
a guest, under introductory letters, a London 
solicitor whom I was escorting around the courts. 
Upon first starting on our tour something occurred 
causing him to ask, ‘Is there really a forgetfulness 
of civil war times and a fraternization of Northern 
and Southern men?’ Following up the remark, 
I led him into a room of the Common Pleas, and 
pointing out a swarthy judge with a Roman face 
and picturesque black locks of hair, I said, ‘ That 


is Judge Roger A. Pryor, who on the night before 
the firing on Fort Sumter, made in Charleston a 
most fiery speech against the North, and who, as 
an aide on the staff of Confederate General Beau- 
regard, made afterwards the demand for the Fort’s 


surrender. He is now one of our most admired 
jurists, by popular election. At the Clerk’s desk, 
before him, sits William S. Keily, keeping the 


minutes, who was at one time in the Confederate | Aner . . 
> | husband, and plaintiff's counsel, in arguing before 


army of Northern Virginia. The lawyer address- 
ing Judge Pryor is Counselor Swayne, son of a 
Lincoln justice of the Supreme Court, and the 
crutch on the chair beside him is needed to sup- 
port him because of a wound he received as a 
Union officer. But come now into the Court of 
Oyer and Terminer.’ And there I showed him 
District Attorney Fellows, familiarly styled Colonel 
because he held that rank in an Arkansas Con- 
federate army. ‘The prisoner he is trying is an 
ex-Union soldier, and the gentleman he is convers- 
ing with is J. Fairfax McLaughlin, another Con- 
federate soldier who is now Clerk of the Surrogate’s 
Court.’ In the portion where lawyers have seats, 
I pointed out Major J. D. McClelland, a now one- 
armed ex-Northern soldier; Burton S. Harrison, 











now a leading member of the Bar, who was 
private secretary to Jefferson Davis; and not far 
from him, leaning on his crutch, General Sickles 
who, since his recent retirement from Congress, has 
rejoined the Bar of the city at which he was once 
corporation counsel. ‘Say no more,’ said the 
solicitor, ‘I fully recognize the fraternization.’ ” 


LEGAL ANTIQUITIES. 


In the Jewish Commonwealth, judgment seats 
were placed on the gates of the cities( Ruth iv. 2), 
intimating quick despatch, that causes should not 
spend so long as to become aged and gray-headed 


| in courts, lest they force the client to say to his 
lawyer, as Balaam’s ass said to his master, “ Am I 


not thine ass, which thou hast ridden upon, since 
the first time till the present day” (Num. xxii. 


36). 
FACETIZ. 


SEVERAL years ago in one of the southern coun- 
ties of Ohio, a case was being tried before a Court 


| and Jury wherein a poor widow named Coine was 


plaintiff, and a railroad company defendant. The 
widow was seeking damages for the death of her 


the jury, was dwelling upon the poverty of his 
client and her nine helpless children, one at the 
breast (the case had not then been as long drawn 
out as that of Jarndyce 7. Jarndyce), and had 
drawn himself up for a final pitiful appeal to the 
sympathies of the court and jury, when opposing 
counsel desired to ask him a question, and was 
courteously requested to proceed with his question. 
‘‘Your Honor, I desire to ask Judge R. how there 
can possibly be so great poverty where there’s so 
much Coin ?” This spoiled the finale of counsel’s 
argument, and he soon subsided. 


SomE months ago a young lawyer of Milwaukee, 
not over bright, faced Judge J. at the opening of 
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court and presented an affidavit of prejudice ina 
case marked for trial on that day’s calendar. The 
Judge, who dislikes affidavits of this nature more 
than anything else in the world, held it up and 
said to the rest of the Bar assembled in the room, 
as well as to the young lawyer: “ Well, here is an- 
other of these affidavits; don’t you know, sir, 
(looking directly at the young man) that I do not 
know either of the parties to this action.” The 
young man looked downcast for a moment, and 
then looking suddenly up as though a happy 
thought had struck him, said: “ No, your Honor, 
but they know you.” The court and bar were 
considerably startled, but the matter ended in a 
universal shout. 

A wELL known barrister relates the following 
story with great gusto. Some time ago he had 
under cross examination a youth from the country 
who rejoiced in the name of Samson, and whose 
replies were provocative of much laughter in the 
court. 

« And so,” questioned the barrister, “ you wish 
the Court to believe that you are a peacefully dis- 
posed and inoffensive kind of person? ”’ 

“You” 

«‘ And that you have no desire to follow in the 
steps of your illustrious namesake and smite the 
Philistines ? ”’ 

‘‘ No, I’ve not,’’ answered the witness. ‘“ And 
if I had the desire I ain’t got the power at pres- 
ent.” 

“Then you think you would be unable to cope 
successfully with a thousand enemies and utterly 
rout them with the jawbone of an ass?”’ 

“‘ Well,” answered the ruffled Samson, “I might 
have a try when you have done with the weapon.” 


BEFORE a Western judge a lawyer was pleading 
a case and was making a regular red-fire-and-slow- 
curtain speech, which stirred the jury to its pro- 
foundest depths. In the course of his peroration 
he said :— 

“ And, gentleman of the jury, as I stand at this 
bar to-day in behalf of a prisoner whose health is 
such that at any moment he may be called before 
a greater Judge than the judge of this court, I—”’ 

The judge on the bench rapped sharply on the 
desk, and the lawyer stopped suddenly and looked 
at him questioningly. 





“The gentleman,” said the court, with dignity, 
“ will please confine himself to the case before the 
jury and not permit himself to indulge in invidious 
comparisons.” 

It almost took the attorney’s breath away, but 
he managed to pull himself together and finish in 
pretty fair shape. 

{Nn a bill for pulling down the Old Newgate in 
Dublin and rebuilding it on the same spot, it was 
enacted “ that the prisoners should remain in the 


| old jail till the new one was completed.” 





NOTES. 

In the days of John Eliot, a court was estab- 
lished at Nonantum, over which presided Waban, 
an Indian justice of the peace. By him justice 
was speedily and impartially administered. His 
sagacious and sententious judgment in a case 
between some drunken Indians would do no 
discredit to a much higher civilization than that 
at Nonantum: “Tie um all up,” said he, “and 
whip um plaintiff, and whip um ’fendant, and 
whip um witness.” 


THE new Recorder of the City of New York, 
on the first day of his beginning his term, was 
reported as having reproved a young lawyer for 
indulging in extraneous pleasantry. He might 
be reminded of Lord Chief Justice Erle — in office 
in England thirty years ago — who said to a coun- 
sel who apologized for a sally of wit that disturbed 
the court-room with laughter: “The Court is very 
much obliged to any learned gentleman who 
beguiles the tedium of a legal argument with a 
little honest hilarity.” 


Lorp CHIEF BARON POLLOCK, when age began 
to invade his body, was wont to have a nap pretty 
regularly about the middle of the sitting. His 
waking was often comical: when he would start 
and seizing his pen say to the counsel, “ What 
was your last citation?’ and some of his friends 
thought he ought to resign. One of these ex- 
pressly waited on Sir Frederic Pollock and hinted 
at resignation. “Oh! you think me too old, eh?” 
he said, “ come waltz with me ;”’ and then seizing 
his interlocutor by the waist began capering with 





| him about the private chambers. Next he put 
















Editorial Department. 


439 





himself into boxing attitudes and fairly boxed the 
other to the door. On another occasion he ‘said, 
‘If every man were to take advantage of every 
tempting occasion ‘to have the law’ of his 
neighbor, life would not be long enough for the 
litigations which would result, for all flesh and 
blood would be turned into plaintiffs and defen- 
dants.”’ 


Ex-JusticE WILLIAM Srronc died on August | 


19th. He was born in Somers, Conn., May 6, 
1808, and was the eldest of eleven children of 
Rev. W. L. Strong. The son was graduated at Yale 
in 1828, and engaged in the study of law, teach- 
ing at the same time. 

He finished his legal studies by a six months’ 
course in Yale Law School, and decided to prac- 
tice in Pennsylvania, where he was admitted to the 
bar in 1832, and settled at Reading. 

In 1846 he was a candidate for Congress, and 
was twice elected on the Democratic ticket, serv- 
ing from 1847 until 1851. In his second term 
he was appointed chairman of the committee on 
elections. He declined a third election and re- 
tired from active politics, but when the Civil War 
began he gave up a high judicial post, which he 
was occupying, and gave all his support and in- 
fluence in aid of the government. 

In 1857 he was elected a justice of the supreme 
court of Pennsylvania, and he served eleven years, 
attaining a high reputation as a jurist. In 1868 he 
resigned his seat on the bench and opened an office 
in Philadelphia, at once obtaining a large and lu- 
crative practice. 

In February, 1870, he was appointed a justice 
of the Supreme Court of the United States, and 
served until December, 1880, when he resigned. 


THE following extract from a pleading on file in 
the Supreme Court of North Carolina, is taken from 
112 N.C. 476: The plaintiff says, “ Every such 
allegation is unjust to her credulity, manifests a 
lamentable want of the gallantry and courtesy to 
a lady which usually guides the strong arm of the 
draughtsman of pleadings in courts of justice, and 
she respectfully and kindly submits that such 
harsh and cruel accusations are not in keeping 
with that elegant, lofty and polished sentiment 
which is the crowning glory of the American law.” 





Two prison romances were simultaneously en- 
acted during the first week of June. Two men were 
discharged from the penitentiary of New York City 
within a week of their statutory release in conse- 
quence of discovery by the authorities that they 
were innocent of their alleged crime of burglary — 
the real culprits having been tardily discovered. 
Informed of this, the innocent men, then hard at 
work in a stone-quarry, wept — the warden join- 
ing in their tears. For said one, “ my innocence 
will add years of life to my heart-broken mother.” 
The second romance culminated at New Buffalo, 
Michigan, in the marriage of a recently discharged 
convict to a woman who had remained faithful 
to him during his twenty years of confinement. 
Jealousy of his rival incited his killing the latter 
for undue attentions to the woman. But he was 
convicted only of manslaughter committed in the 
heat of passion. The bridegroom came out of prison 
silver-haired and bowed with physical weakness, 
and the bride’s face was furrowed with the lines 
of sorrowful remembrances. During his long 
confinement she regularly visited him and had 
devoted herself to earning and saving a competence 
that should support them when united. Thus the 
wonderful annals of legal romance receive two 
additional chapters. 


— - we 


LITERARY NOTES. 


For seven years SCRIBNER’S MAGAZINE has had 
the habit of publishing a midsummer Fiction Num- 
ber, in which have appeared some of the most not- 
able short stories that have been written by Ameri- 
can authors. The August issue is no exception to 
this remarkably successful record. Any number of 
the magazine would be notable with an array of 
contributors which includes Anthony Hope, H. C. 
Bunner, Hopkinson Smith, Richard Harding Davis, 
Octave Thanet, Noah Brooks, George Meredith, 
George I. Putnam and Theodore Roosevelt. The 
number contains seven short stories, six of them il- 
lustrated by artists of the first rank, including W.H. 
Hyde, Reinhart, C. Y. Turner, Orson Lowell and 
others. 


Mr. Henry DwiGut SEDGWICK of Stockbridge, 
Massachusetts, contributes to the Midsummer Holi- 
day (August) CENTURY a delightful series of ‘* Rem- 
iniscences of Literary Berkshire.”” Mr. Sedgwick is 
a nephew of Catherine Sedgwick, and has enjoyed 


| the acquaintance of nearly every one of the many not- 
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able literary men and women who have visited 
Berkshire within the past half-century or more. Mr. 
Sedgwick tells a series of interesting incidents and 
anecdotes concerning Fanny Kemble, Macready, 
President Van Buren, Dr. Channing, G. P. R. 
James and many others, and the article is full of por- 
traits and other illustrations, including beautiful pic- 
tures of Miss Sedgwick and Mrs. Kemble. 


HERBERT SPENCER opens the August PCPULAR 
ScIENCE MONTHLY with the fourth of his papers on 
‘« Professional Institutions,” in which he shows that the 
functions of the orator, poet, actor and dramatist are 
all developed from the acts of the primitive tribesman 
in welcoming his victoriously returning chief. Andrew 
D. White, writing on ‘*The Continued Growth of 
Scientific Interpretation,” describes the battle by 
which reason conquered tradition in English theology. 
In an illustrated article on «‘Art and Eyesight,” Dr. 
Lucien Howe shows that artists are by no means 
exempt from the irregularities of vision that other per- 
sons have, and hence that, to see their pictures as 
they see them, one must for the moment induce the 
same irregularity in his own eyes. In the series on the 
Development of American Industries since Columbus. 
John G. Morse describes ‘Apparatus for Extinguishing 
Fires,” with many pictures of apparatus ancient and 
modern. Prof, E.L. Richards sets forth the importance 
of the «*Physical Element in Education.” 


ROBERT Louis STEVENSON’S last story, ‘ St. 
Ives,” was left at his death practically completed, so 
it is stated by those who have seen the manuscript. 
Many chapters had even received the author’s final 
revision. Stevenson had been at work upon this 
novel for more than a year, and the first half of it 
had been entirely rewritten several times. <* St. 
Ives’ will be published serially in McCLuRE’s 
MAGAZINE, 


THE idea that ten cents for THE COSMOPOLITAN 
means inferiority from a literary point of view is dis- 
pelled by the appearance in the August number of 
such writers as Sir Lewis Morris, Sir Edwin Arnold, 
Edgar Fawcett, Tabb, W. Clark Russell, Lang, Sar- 
cey. Zangwill, Agnes Replier, etc. Nor can we en- 
tertain the idea of inferiority in illustration with such 
names as Hamilton Gibson, Denman, Van Schaick, 
Lix, Sandham, etc., figuring as the chief artists of a 
single month’s issue. 


THE most striking paper of general interest in the 
August Avena,—the one that will surely be read 
from Atlantic to Pacific, —is Mrs. Helen H. Gar- 
dener’s review of recent age-of-consent legislation in 





the United States. She deals with the bills that 
have been introduced in the various States, and gives 
the history of the three bills passed in New York, 
Arizona and Idaho, raising the age to eighteen. 
Mrs. Gardener bases this demand for fuller protec- 
tion to young girls, not upon any moral or religious 
views, as these vary according to birth and training, 
but upon the legal rights which are recognized in 
property and citizenship. 


THE August ATLANTIC MONTHLY contains several 
articles which are calculated to create widespread in- 
terest. One of the most striking contributions is by 
Jacob D. Cox on ‘* How Judge Hoar Ceased to be 
Attorney-General.” Mr. Cox was a member of 
Grant’s Cabinet with Judge Hoar, and this paper is 
an important chapter in our recent political history. 


UNDER the title of ‘‘ Female Criminals,” Major 
Arthur Griffiths, Her Majesty’s Inspector of Prisons, 
furnishes an article to the August number of the 
NORTH AMERICAN REVIEW presenting in a peculiarly 
attractive style his observations respecting many and 
varied types of female offenders. 


McCwuureE’s MAGAZINE for August is a great short 
story number. Besides a new Zenda story by An- 
thony Hope, and a new Jungle story by Rudyard 
Kipling, there is a California story by Bret Harte, 
and a story of adventure by Stanley J. Weyman. 


HARPER’S for August is strong in fiction. The 
‘¢ Personal Recollections of Joan of Arc” relate the 
story of Joan’s examination by the bishops, her ap- 
proval by the church and the beginning of her cam- 
paign against the enemies of the French king. Mr. 
Hardy’s ‘‘ Hearts Insurgent” is continued, and there 
are four short stories: ‘* Bobbo,” by Thomas Whar- 
ton, is a humorous tale of Paris life; «* An Evangel 
in Cyene,” by Hamlin Garland, is a study of a rural 
community in Illinois ; «¢ Jimty,” by Margaret Sutton 
Briscoe, is a love-story of Old Virginia and New 
York; and ** The Little Room,” by Magdalene Yale 
Wynne, is a mystical New England sketch. 


THE complete novel in the August issue of Lip- 
PINCOTT’S, ‘* Little Lady Lee,” by Mus. H. Lovett 
Cameron, narrates the vicissitudes of a faithful heart 
which found its true mate after its owner, obeying 
the customs of English high life and match-making 
fathers, had lost her freedom. ‘+A Friend to the 
Devil,” by Maurice Thompson, is an amusing story of 
Georgia superstitions. The «* Applied Art” of which 
William T. Nichols treats was akin to that of the 
late M. Worth of Paris, but it did not prevent the 
artist from winning his ladylove. 
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